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LAW ENFORCEMENT CONFIDENTIAL 
INFORMANT PRACTICES 


THURSDAY, JULY 19, 2007 

House of Representatives, 

Subcommittee on Crime, Terrorism, 

AND Homeland Security, and the 
Subcommittee on the Constitution, 

Civil Rights, and Civil Liberties, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittees met, pursuant to notice, at 10:05 a.m., in 
Room 2141, Rayburn House Office Building, the Honorable Robert 
C. “Bobby” Scott (Chairman of the Subcommittee on Crime, Ter- 
rorism, and Homeland Security) presiding. 

Present from Subcommittee on Crime, Terrorism, and Homeland 
Security: Representatives Scott, Delahunt, Nadler, Johnson, Jack- 
son Lee, Davis, Sutton, Gohmert, Coble, Chabot, and Lun^en. 

Present from Subcommittee on the Constitution, Civil Rights, 
and Civil Liberties: Representatives Nadler, Davis, Conyers, Scott, 
Watt, Cohen, Franks, and Jordan. 

Staff present: Mario Dispenza, Counsel, BATFE Detailee; Rachel 
King, Majority Counsel; Veronica Eligan, Majority Professional 
Staff Member; Michael Volkov, Minority Counsel; and Caroline 
Lynch, Minority Counsel. 

Mr. Scott. [Presiding.] The hearing will now come to order. 

I would like to welcome you to the joint oversight hearing. The 
House Judiciary Committee on Crime, Terrorism, and Homeland 
Security and the Subcommittee on the Constitution, Civil Rights, 
and Civil Liberties are eager to hear testimony by witnesses today. 

This oversight hearing is the first in a series that will explore 
law enforcement practices and their impact on civil and constitu- 
tional rights. Today’s hearing is on the use of confidential inform- 
ants, particularly in drug enforcement and in capital cases. Law 
enforcement officials find informants to be a vital part of investiga- 
tory work as they gather information, work undercover and gain 
general background information on crime. 

However, an informant’s agreement to work for the government 
can have an enormous negative effect on the criminal justice sys- 
tem and on the community. Moreover, departmental oversight of 
local and State use of informants seems to be weak and has some- 
times led to disastrous civil rights abuses. 

It is important to be clear that the type of informant that this 
hearing is being convened to discuss is not the ones addressing — 

( 1 ) 
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we are not addressing the ones concerned with members of the 
community who work with the police to improve their neighbor- 
hoods. Nor are we addressing criminal defendants who as a part 
of their plea bargain provide law enforcement with factual informa- 
tion and work undercover to expose their associates in crime. 

Today we are discussing those who seek to avoid punishment for 
their own crimes or dishonest people who seek payments from law 
enforcement and then provide false information that implicates in- 
nocent people. We are also addressing the lack of departmental 
oversight over some offices and departments which has enabled 
some officers and informants to perpetrate some of the more hei- 
nous civil rights violations in recent memory. 

For example, in 2002, an uncorroborated word of an informant 
led to the arrest of 15 percent of a town’s African-American men 
between 18 and 34. In another city, a corrupt police officer’s in- 
formant planted phony drugs on mostly Mexican immigrants who 
spoke little English. Using bogus field drug tests and capitalizing 
on a defendant’s lack of English skills, police officers enticed the 
defendants to plead guilty before the actual lab results uncovered 
the ruse. The informant had been paid approximately $220,000 for 
his services. 

One of the more shocking violations recently is the tragedy that 
befell the 92-year-old Kathryn Johnston of Atlanta, Georgia. Last 
year, Ms. Johnston, an innocent woman, was shot to death in her 
Atlanta home when police officers burst into her house to execute 
a search warrant obtained through a false affadavit. Police officers 
claimed that an informant had bought drugs at Ms. Johnston’s 
home, which was a fabrication. 

Perhaps most disturbing is the effect the false testimony has in 
death sentences. One study has shown that almost half of the docu- 
mented wrongful capital convictions have included false informa- 
tion from an informant. In at least one instance, a death row in- 
mate was within a week of execution before DNA testing uncovered 
the truth that a jailhouse informant seeking leniency for her own 
crimes invented her testimony to send an innocent man to death 
row. 

Despite the impact informants have in the criminal justice sys- 
tem, their use has been subject to scant oversight. And thanks to 
the get tough on crime policies and the war on drugs, police depart- 
ments are under increasing pressure to make arrests and recruit 
more informants. Without increasing supervisory personnel and en- 
hancing internal controls, departmental oversight of informants 
and rogue police officers will not be sufficient. 

To be sure, confidential informants are certainly a critical part 
of police work. And most law enforcement officers do not engage in 
the activity described here. However, we cannot ignore the fact 
over the past two decades law enforcement has made more drug ar- 
rests and turned more defendants into informants than ever before. 

The war on drugs has pressured law enforcement into using a 
great many informants with little internal control over their offi- 
cers and over vetting informants and their information. The con- 
sequences have not only been outrageous, but sometimes deadly. 

The object of these hearings is to consider testimony possibly 
leading to legislation that will increase the oversight requirements 
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of informants to prevent abuses like the ones that we will hear 
about today. 

With that said, it is now my pleasure to recognize the former at- 
torney general from California, the gentleman from California, Mr. 
Lungren, who is substituting for my colleague, Randy Forbes, the 
Ranking Member of the Subcommittee on Crime. 

Mr. Lungren. Thank you very much, Mr. Chairman. I appreciate 
you and Chairman Nadler holding this hearing today on law en- 
forcement confidential informant practices. 

And I welcome all of our witnesses and thank you for taking the 
time out of your busy schedules to be with us today. Confidential 
informants and other human sources are a critical investigatory 
tool for America’s law enforcement. Successfully dismantling a ter- 
rorist network, drug trafficking organization or a violent gang often 
hinges on tips provided by confidential informants, including mem- 
bers of the criminal organization oftentimes. 

In May, six Islamic militants were arrested for attempting to at- 
tack the Fort Dix Army Base in New Jersey. In a period of just 3 
months, the FBI was able to gather information about the group 
from a video and then infiltrate the group using a confidential in- 
formant. The informant joined the group in March 2006 and spent 
the next 15 months aiding the investigation, recording the group’s 
plans in detail. 

The informant recorded a number of alarming conversations, in- 
cluding one discussing how the group could kill at least 100 sol- 
diers using a variety of different assault weapons. The six men 
were arrested by the FBI and ICE officials when they tried to pur- 
chase assault weapons from another man working with the FBI. 

Authorities also thwarted the plot to blow up JFK International 
Airport with the help of a convicted drug trafficker, who following 
his second arrest began supplying information to Federal investiga- 
tors. He, too, infiltrated the terrorist group and even traveled over- 
seas to meet supporters of the plot and assured them that he want- 
ed to die as a martyr. I underscore the fact he was a convicted drug 
trafficker who cooperated with officials after his second arrest. 

It is clear that without the help of confidential informants in 
both those cases the attacks on Fort Dix and JFK would have been 
very different and very devastating results. Like many other inves- 
tigative tools, the use of human sources is not perfect. And we 
should always understand that and work against its imperfections. 

Working with confidential informants and other sources is a deli- 
cate business. It is no secret that many sources are themselves 
criminals who will lie and manipulate law enforcement for their 
own personal gain. So law enforcement must be savvy in its assess- 
ment of its sources and the accuracy of their information. 

Unfortunately inaccurate tips from confidential sources or misuse 
of such information by police can have negative, even devastating 
consequences. The 2002 sheetrock scandal in Dallas, Texas, where 
18 people were arrested and falsely accused with cocaine possession 
demonstrates how corrupt human sources combined with dirty cops 
can lead to the arrest of innocent citizens. 

Furthermore, Mr. Delahunt of this Committee and I have co-au- 
thored legislation to require the FBI to report violent offenses of 
confidential informants to State and local law enforcement officials. 
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As the inspector general reported, one or more guideline violations 
were found in 87 percent of the confidential informant files that 
they examined. 

And while today’s hearing is likely to provide insight into the 
role confidential informants play at the local level, I would submit 
an examination of the use of confidential informants at the Federal 
level should be the principle oversight responsibility of our Sub- 
committee. And I hope we will take action on that this year. 

The proper training and oversight of the use of human sources 
can ensure the validity of confidential informants and the accuracy 
of their tips. The fact is that in most instances, the use of human 
sources by Federal, State, and local law enforcement successfully 
assists a criminal prosecution with little incident. 

Confidential informants are a necessary if sometimes unattrac- 
tive part of law enforcement. And I hope that today’s hearing will 
provide guidance for the effective use of human sources. 

As I say, I welcome all the witnesses. But I would especially like 
to welcome Ron Brooks, the distinguished law officer of the state 
of California who has worked for over three decades primarily in 
the area of trying to get drugs off our streets and save many of our 
people. I am proud to say that he was, in fact, an employee of mine 
at the time I was the attorney general of California. 

He not only has done an exceptional job as a law enforcement of- 
ficer, but as a leader of California Narcotics Officers Association. 
And I think it will be very beneficial for us to hear his point of 
view of over three decades of service and particularly with — while 
we are obviously not perfect in California, and we have mistakes. 
And we have had our number of bad cops. 

The training program, the standards that we establish, particu- 
larly through our post-training, post officers standard and training 
commission, which I was a chairman at one time, which attempts 
to establish criteria to be used in the training of officers through 
all departments in the state of California and the requirement that 
the leaders of those organizations, that is, all police chiefs and 
sheriffs in the state of California must be post certified. And maybe 
that is where we ought to be looking, at the quality of the training 
and certification and the ongoing certification process as it affects 
law enforcement agencies across the country. 

And I thank the Chairman for the time. 

Mr. Scott. Thank you. 

Does the Chairman of the full Committee have a statement? 

Mr. Conyers. Yes, the Chairman would love to make an intro- 
ductory statement. 

Mr. Scott. The gentleman is recognized. The gentleman is recog- 
nized. 

Mr. Conyers. Thank you very much. 

I commend Chairman Scott, Chairman Nadler for what they are 
doing. And I reach out across the Committee room to thank Dan 
Lungren and Bill Delahunt for the bill they have introduced. 

We have got a serious problem here that goes beyond coughing 
up cases where snitches were helpful. The whole criminal justice 
system is being intimidated by the way this thing is being run and 
in many cases, especially at the local level, mishandled. 
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Now, I have met with Reverend Hutchins earlier. And that may 
be how the genesis of this hearing. But we have got some really 
big problems here because now we have got Web sites that are 
doing this stop snitching campaign where formerly confidential in- 
formation is now easily accessibly and people’s lives are being in- 
timidated. 

The whole court system, the criminal justice system, especially at 
the local level — it is easy for us to oversight the feds. They are 
right here, and we are right here. So we will watch them. 

But we need a uniform system that emanates from what the De- 
partment of Justice is doing that will guide a lot of this business 
that is going on that is totally intimidating, is coercing the process. 
People are getting killed with great regularity. 

I have just called Elijah Gumming and Chaka Fattah in Balti- 
more and Philadelphia. This business that we are looking, listening 
at and these wonderful witnesses that are here is out of control. 
I just called the Wayne County prosecutor in Detroit because we 
think that it is out of control in Detroit as well. And it is probably 
the case across the country. 

So these are very important hearings. And a lot of people have 
died because of misinformation, starting with Kathryn Johnston in 
Atlanta getting the wrong house that cost a 92-year-old woman her 
life. But then law enforcement tried to intimidate the confidential 
informants to clean the mess up. 

So then you get law enforcement involved in perpetrating the 
cover-up of what is clearly criminal activity. So this is not a small 
deal that brings these two Subcommittees together today. And we 
are going to do something about it. And that is why I am glad that 
Professor Natapoff is here and people that have been personally in- 
volved in this system. 

So I thank the Chairman for indulging me. And I yield to Judge 
Gohmert. 

Mr. Gohmert. I just had a quick question. Chairman. I wasn’t 
sure if my ears heard right. Did you say it was easy to oversee the 
Feds here? I just wasn’t sure I heard that. 

Mr. Conyers. Yes, it is easy to oversee the Feds here since I be- 
came Chairman of the House Judiciary Committee. 

Mr. Scott. The gentleman yields back. 

We would like to welcome to the Subcommittee a new Member, 
the gentlelady from Ohio, Betty Sutton. I think this is her first 
meeting. 

And welcome to the Subcommittee. 

We are also joined by the gentleman from Georgia, Mr. Johnson, 
the gentleman from North Carolina, Mr. Watts, the gentleman 
from North Carolina, Mr. Coble. And we just heard from the gen- 
tleman from Texas, Mr. Gohmert. 

Without objection, the other statements will be made part of the 
record. We have a distinguished panel of witnesses here today to 
help us consider the important issues we currently have before us. 

Our first witness will be FBI Assistant Director for Intelligence 
Wayne Murphy. He joined the FBI after more than 22 years of 
service at the National Security Agency in a variety of analytic, 
staff, and leadership positions. The bulk of his career has been in- 
volved with direct responsibility for intelligence, analysis, and re- 
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porting. He has a bachelors degree in political science from John 
Hopkins University. 

Our next witness will be Commander Pat O’Burke from the 
Texas Department of Public Safety, Criminal Law Enforcement Di- 
vision Narcotics Service. He has more than 23 years of service in 
the Texas Department of Public Safety and more than 25 years 
total in law enforcement experience, 16 of which is in narcotics en- 
forcement. 

He has been deputy commander for 4 years, supervising field en- 
forcement groups for counter-narcotics operations as well as super- 
vising multi-county drug task forces as required by Texas law. He 
has a bachelor’s degree in criminal justice from Lamar University 
in Beaumont, TX, and is also a licensed polygraph examiner. 

Our next witness will be Alexandra Natapoff of Loyola Law 
School in Los Angeles. She has received numerous awards for her 
legal scholarship and is a nationally recognized expert on the use 
of informants in the criminal justice system. Prior to joining Loyola 
faculty. Professor Natapoff worked as a legal advocate in low-in- 
come neighborhoods in Baltimore as the founder and director of the 
Urban Law and Advocacy Project. She received her bachelor’s de- 
gree from Yale and J.D. from Stanford. 

Our next witness will be Reverend Markel Hutchins from At- 
lanta. And the gentleman from Atlanta has asked to present Rev- 
erend Hutchins. 

Mr. Johnson. Thank you, Mr. Chairman. 

I would like to present to you the Reverend Dr. Markel Hutchins, 
who is a nationally regarded civil rights leader and an ordained 
minister. A protege of numerous veteran civil rights icons at just 
29 years old, he has emerged as a recognized artist around the 
country and is widely regarded as the new kid on the national civil 
rights leadership block. 

An authority on non-violence and conflict resolution as taught by 
the Reverend Dr. Martin Luther King, Jr. and successfully prac- 
ticed by himself as a high profile activist. Reverend Hutchins has 
led the advocacy efforts to bring forth truth about the shooting 
death of 92-year-old Kathryn Johnston who was killed on Novem- 
ber 21st of last year by Atlanta police officers in a botched drug 
raid. Since that evening of that now infamous police shooting, he 
has worked tirelessly to bring justice and policy change serving as 
the designated spokesperson for the Johnston family. 

And whenever there is a similar episode that occurs in Georgia 
or in the Atlanta area, those families generally call upon Reverend 
Markel Hutchins to come to their aid so that they can guarantee 
that justice is done. And we have had a spate of police shootings 
in Atlanta. In one county, there were 12 killings last year at the 
hands of police officers. And not all of those were unjustified. 

Reverend Hutchins has and continues to serve on boards, com- 
mittees, and commissions for numerous institutions. A sought after 
public speaker, he is a frequent lecturer to corporate labor, govern- 
ment, and academic audiences. 

Ebony Magazine, Black America’s premier publication, once fea- 
tured him as one of our Nation’s top leaders under 30 and most re- 
cently as one of America’s most eligible bachelors. Reverend Hutch- 
ins is managing principal of MRH, LLC Consulting, chairman of 
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Markel Hutchins Ministries, and senior advocate of 
civilrightsleader.org. 

Please join me in welcoming the Reverend Markel Hutchins. 

Mr. Scott. Thank you. Thank you. 

And welcome, Reverend Hutchins. 

The next witness will he Mr. Ronald E. Brooks, president of the 
National Narcotic Officers Association Coalition representing 44 
State narcotics officers associations with a combined membership of 
over 60,000 law enforcement officers around the Nation. He is a 32- 
year California law enforcement veteran with 24 years of those 
being in drug, gang, and violent crime enforcement. He has been 
primary investigator, supervisor or manager for thousands of law 
enforcement operations and has written policies and procedures for 
managing undercover operations and for managing informants. 

Our final witness will be Ms. Dorothy Johnson-Speight, founder 
of Mothers in Charge. She is the mother of a 24-year-old Khaaliq 
Jabbar Johnson who was murdered in December of 2001 over a dis- 
agreement about a parking space. 

In 2003, she, along with other grieving mothers, organized Moth- 
ers in Charge to prevent violence, educate and intervene with our 
youth, young adults, families, and community organizations. There 
are now over 200 members and supporters of Mothers in Charge 
with chapters in Northtown and Chester and Delaware County and 
in Atlantic City. 

Each of our witnesses’ written statements will be made part of 
the record in its entirety. I would ask of each of our witnesses sum- 
marize his or her testimony in 5 minutes or less. To help stay with- 
in that time, there is a timing device at the table. When you have 
1 minute left, the light will go from green to yellow then finally to 
red when the 5 minutes are up. 

Assistant Director Murphy? 

TESTIMONY OF WAYNE M. MURPHY, ASSISTANT DIRECTOR, 
DIRECTORATE OF INTELLIGENCE, FBI, WASHINGTON, DC 

Mr. Murphy. Good morning. My thanks to Chairman Scott and 
Chairman Nadler as well as the Ranking Members of both of the 
Committees for this opportunity to answer your questions today 
about the FBI’s confidential human source program. I would also 
like to acknowledge today the presence of the full Committee 
Chair, Chairman Conyers. 

I have a very brief statement I wish to make. As the assistant 
director for intelligence at the Federal Bureau of Investigation, I 
am responsible for managing the FBI’s human source programs on 
behalf of Director Mueller and the executive assistant director of 
the National Security Branch, Mr. Willie Hulon. Most important of 
all, I believe I am accountable to the American people for managing 
a program that is worthy of their trust and their confidence. 

I am joined today by Deputy General Counsel Elaine Lammert, 
also from the FBI. The general counsel is a persistent and insepa- 
rable partner for us in undertaking this responsibility. Their sober, 
deliberate, and objective counsel is vital to preserving the integrity 
of this process. They are a conscience and a guide helping to shape 
both strategic policy and inform day-to-day tactical activity in the 
field. 
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The human source program is the life blood of the FBI. Our abil- 
ity to acquire and responsibly manage sources is central to the suc- 
cess of our mission. Actions that result from information acquired 
through our human source program have profound consequence, 
not just in terms of the potential for operational success, but for 
how they reflect on the extent to which we are an organization that 
first and foremost honors our commitment to uphold and defend 
the Constitution and protect the rights and civil liberties of Ameri- 
cans. 

Key elements of a successful program are sophisticated trade 
craft, thorough documentation, redundant oversight, consistency 
and accountability, measures of effectiveness, and a process that 
confronts assumptions and complacency. We have endeavored to in- 
vest all of these qualities in our program. And we have worked 
closely with the director of national intelligence to ensure that our 
program is compliant and compatible with intelligence community 
standards. 

The importance of the integrity of this program extends to our 
relationship with law enforcement and intelligence partners in the 
State, local, tribal, and private sector environments. Today more 
than ever those partnerships are enabling the kind of transparent 
and seamless collaboration that is expected of us by the people we 
serve and protect. 

Increasingly we rely on one another’s sources to guide actions 
and to trigger operations. It is essential, therefore, that in this 
partnership we work together to secure the integrity of that reli- 
ance through programs that allow for all of us to share best prac- 
tices for effective human source programs. 

The FBI is committed to playing our part. Working closely with 
elements of the Department of Justice to make human source man- 
agement part of the range of issues we address in our constantly 
evolving partnerships at the State, local, tribal, and private sector 
level. 

These challenging times, coupled with the pressure to fully im- 
plement the expanded expectations for the FBI, create a tempting 
environment for compromise. But such compromise would only 
serve the interests of those who would do us harm. 

Our strength as an organization is reflective of our strength as 
a Nation that is reflected so well in our ability to balance liberty 
with security. I hope today that you will find that we have honored 
that commitment. 

Mr. Chairman, since this is an open hearing, certain elements of 
our policy and our validation program are classified. I may be chal- 
lenged to fully respond to some of your questions. I would like to 
say in advance that if it becomes the case, I will take your ques- 
tions offline in a timely and full follow-up and appropriate chan- 
nels. 

Thank you again. 

[The prepared statement of Mr. Murphy follows:] 

Prepared Statement of Wayne M. Murphy 

Good morning, Chairman Scott, Chairman Nadler and Members of the Sub- 
committees. 

I am pleased to be here today to discuss the Federal Bureau of Investigation’s 
(FBI’s) Confidential Human Source Program. As the FBI relies heavily on its large 
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contingent of human sources to collect information not accessible by other means, 
both the Attorney General and the Director have made clear their expectations that 
the FBI’s Confidential Human Source Program must rise to the challenge of our cur- 
rent mission, integrate fully with the broader Intelligence Community, and set a 
standard for integrity and quality. 

As the Assistant Director for the FBI’s Directorate of Intelligence, I am respon- 
sible for coordinating and establishing standards for human source development, 
source validation and evaluation, and targeting and exploitation across the FBI and 
ensuring standards are met. I set the framework in place for policies and procedures 
that translate our authorities and the direction set forth by the Attorney General, 
into guidance upon which we spot, assess, recruit, sustain and validate FBI human 
sources. 

On December 13, 2006, the Attorney General signed Attorney General Guidelines 
Regarding the Use of FBI Confidential Human Sources, mandating FBI compliance 
by June 2007. To that end, the FBI formulated an implementation plan to ensure 
compliance with the Attorney General Guidelines as they pertain to the utilization 
and administration of FBI confidential human sources. This implementation plan 
consists of a number of initiatives that have reshaped the FBI’s Confidential Human 
Source Program, both in respect to its processes but also in its application to our 
mission. Today I would like to talk briefly about these endeavors. 

Confidential Human Source Re-engineering Project 

In October 2004, the FBI initiated the FBI’s Confidential Human Source Re-engi- 
neering Project. Described as the “one-source concept,” its key goals were to enhance 
the consistency, efficiency, and integrity of our Confidential Human Source Program 
across the FBI and better align source management with our current mission. 

The one-source concept focused on creating a Confidential Human Source Program 
that operated consistently across locations and across investigative programs. Aside 
from the direct goal of implementing more efficient operation and oversight of the 
program, this approach allows for greater efficiency in training and continuity of 
performance as personnel work across individual mission boundaries. Moreover, this 
enables the FBI to more effectively contribute to partnerships as we increase our 
focus on joint operations. 

Core elements of the re-engineering project included the development and deploy- 
ment of a new policy manual, a disciplined validation process, and rigorous training 
and oversight to ensure compliance with the sidelines. The guidance set forth in 
the Confidential Human Source Policy Manual and the Confidential Human Source 
Validation Manual went into effect in June 2007. 

The Confidential Human Source Policy Manual establishes FBI policy and proce- 
dure for the operation and administration of confidential human sources. This man- 
ual ensures the FBI fulfills its intelligence collection and information dissemination 
mission in compliance with the Attorney General Guideline requirements, protocols, 
rules, regulations, and memorandums of understanding with various law enforce- 
ment and Intelligence Community partners governing the FBI’s Confidential 
Human Source Program. Specifically, the manual defines issues such as the criteria 
for source administration, the development and use of privileged and sensitive 
sources, source participation in otherwise illegal activity, joint operations with other 
agencies, source payments, a source’s domestic and foreign travel, witness security, 
and immigration-related matters. 

The Confidential Human Source Validation Manual establishes standardized pol- 
icy and guidance regarding the validation process for confidential human sources. 
Specifically, this manual codifies the process and standards by which the FBI as- 
sesses the reliability, authenticity, integrity, and overall value of a given source. The 
new validation procedures also provide for a comprehensive and objective FBI Head- 
quarters review. In conjunction with the one-source concept, the validation process 
will ensure every FBI source is subjected to a level of validation and provides the 
capability to evaluate sources in a broader national context and make decisions ac- 
cordingly. 

In preparation for the implementation of the Attorney General Guidelines in June 
2007, the FBI set forth in its implementation plan training for all personnel in- 
volved in confidential human source matters. Central to this effort was an emphasis 
on training the FBI Confidential Human Source Coordinator personnel located in 
each of the 56 field divisions. The FBI hosted two identical Confidential Human 
Source Coordinator conferences in Quantico, Virginia, to accommodate personnel. 
These conferences were interactive train-the-trainer sessions based on a comprehen- 
sive curriculum that included presentations, information-sharing resource tools, job 
aids, and group exercises on the new Attorney General Guidelines, FBI confidential 
human source policy, validation, and other pertinent issues related to policy. The 
conference materials and resources were made available to the Confidential Human 



10 


Source Coordinators so they could return to their field offices to conduct training 
by the compliance date of June 13, 2007. 

In addition to the above initiatives, the FBI has worked closely with our Intel- 
ligence Community counterparts to ensure we are building standards that will meet 
or exceed the expectations established for the Intelligence Community regarding the 
handling of human sources. The FBI recently developed a comprehensive human in- 
telligence (HUMINT) development and collection course to significantly enhance our 
ability to routinely and systematically identify, target, develop, and operate human 
sources of high intelligence value. The Domestic HUMINT Collectors Course is a 
six-week certification course designed to inculcate Special Agents with the ability 
to engage in the full cycle of clandestine human source acquisition, to use passive 
and aggressive countersurveillance techniques, and to conduct clandestine acts from 
an overt platform. The first iteration of the Domestic HUMINT Collectors Course 
began in June 2007; participants included 26 HUMINT collectors from five field of- 
fices and two task force officers — one from the New York Joint Terrorism Task 
Force and one from the Washington Field Joint Terrorism Task Force. 

COMMITMENT TO JOINT OPERATIONS 

The success of our Confidential Human Source Program is dependent upon a 
strong and trusted partnership with our Intelligence Community and state and local 
law enforcement colleagues. 

Over the past year, the FBI enhanced its relationships with the CIA and various 
military entities, to include Counterintelligence Field Activity, Foreign Counterintel- 
ligence Activity, Special Operations Command, and the US Army, US Air Force, Of- 
fice of Special Investigations, and Defense Intelligence Agency. In particular, the 
FBI is building upon its relationship with the CIA and the US Department of De- 
fense to ensure we undertake a program that leverages individual strengths, incor- 
porates the benefit of our collective experiences, and supports the goals of the Intel- 
ligence Community. These efforts at increased cooperation are made with due re- 
gard for the appropriate role of the CIA and the military in the United States. 

We have engaged across a range of fronts to strengthen our own program and con- 
tribute to the broader human source capacity of the Intelligence Community at 
large. Efforts to date have included establishing trusted professional working rela- 
tionships with our counterparts, joint training and training development, joint duty 
assignments, joint targeting and source development, and joint reporting. Our rela- 
tionships are marked by recurring meetings at the working level and a commitment 
on the part of leadership to meet the expectations for a truly national service. 

Furthermore, the FBI recognizes the need to engage our state and local law en- 
forcement counterparts. We have begun training federal, state, and local law en- 
forcement agencies that provide representatives to the Joint Terrorism Task Forces 
and the Field Intelligence Groups located in field offices around the country. The 
FBI utilizes Confidential Human Source Coordinators in the field as trainers to in- 
struct all FBI agents and task force officers regarding compliance with the Attorney 
General Guidelines, the Confidential Human Source Manual, and the Confidential 
Human Souree Validation Manual as well as techniques in the identification, as- 
sessment, recruitment, and operation of human sources. Task force officers are co- 
case agents for numerous confidential human sources operated by FBI agents and 
jointly manage sources’ activities in counterterrorism, counterintelligence, cyber, 
and criminal investigations. The ability to address HUMINT in a cooperative work- 
ing environment encourages other law enforcement agencies to share their intel- 
ligence base with the FBI, resulting in an enhanced macro view of the local and re- 
gional domains. 


CONCLUSION 

The American people have entrusted us with a tremendous responsibility, and we 
are committed to living up to their expectations. To that end, we must be an en- 
gaged, forward-leaning partner in the broader Intelligence Community as well as 
with our state and local law enforcement counterparts; we must ensure our stand- 
ards and processes meet the criteria of integrity and quality; and we must conduct 
our mission with an unwavering commitment to the defense of civil liberties and 
the protection of privacy rights. 

Thank you for time. I look forward to answering your questions. 

Mr. Scott. Mr. O’Burke? 



11 


TESTIMONY OF PATRICK O’BURKE, COMMANDER, TEXAS PUB- 
LIC SAFETY COMMISSION NARCOTICS SERVICE, AUSTIN, TX 

Mr. O’Burke. Good morning. I would like to thank the Chairman 
and honored Committee Members for inviting me to appear before 
this hearing. In 2002, Texas Governor Rick Perry recognized sig- 
nificant problems that occurred within drug task forces that were 
funded through the Edward Byrne Memorial Fund in Texas. 

In a sweeping reform, Governor Perry directed that the Texas 
Department of Public Safety undertake operational oversight of all 
such Byrne-funded drug task forces in Texas. There have been 
other examples cited here today and in Texas. 

However, the problems that occurred in Tulia, Texas most under- 
score the core issues that eroded public confidence in drug law en- 
forcement in Texas. The Department of Public Safety Narcotics 
Service quickly identified factors such as poorly defined output 
measures for program management, a lack of standardized oper- 
ating policies and procedures, and poor informant control and man- 
agement as key contributors to Tulia and other similar failed drug 
enforcement efforts. 

Measuring police performance and achieving results and reduc- 
tions or absence of crime, in particular, violent crime, is a difficult 
task. We work closely with the governor’s Office of Criminal Justice 
Division to develop meaningful strategies and performance meas- 
ures that we could link to such drug enforcement efforts. 

It is always necessary for an effort to have activities monitored 
such as work products in order to determine if the initiative is 
working within the scope and mission of its direction. And as such, 
we have defined output measures that have been typically recorded 
for drug law enforcement. These usually included numbers of in- 
vestigations or investigative reports written, numbers of arrests for 
narcotics law violations, and amounts of illegal drugs seized. 

However, the above output measures alone cannot adequately 
gauge if any success is being achieved in actually disrupting the il- 
legal distribution of drugs. To define success by measuring only 
sheer volumes of arrest numbers would mean that more arrests 
must equate with greater success. This clearly does not move us to- 
ward the goal of crime reduction. 

Arrest numbers also do not attach any value to that arrest when 
one drug user equals the arrest of one drug kingpin. Consequently, 
reliance on output measures alone for grant funding mechanisms 
or police performance evaluations may actually cause drug enforce- 
ment initiatives to fail to seek out reductions in crime. 

Consequently, the narcotics service worked to develop outcome 
measures that will more adequately define if we are achieving de- 
sired results. And we looked at other measures such as changes in 
overall crime rate, reduction in drug overdoses, changes in pricing 
and purity of illegal drugs, and surveys of drug use by certain pop- 
ulation as other outcomes that have been reported. 

However, these are very rarely linked uniquely to the individual 
law enforcement effort. As such we work to define that law enforce- 
ment was most uniquely suited to working against drug traffickers 
who we defined as individuals who are operating and dealing drugs 
for criminal profit as a motive and drug trafficking organizations 
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as five or more who worked together in concert to sell drugs out- 
side of their immediate group. 

We then looked at intelligence collection as a method of how ini- 
tiatives drove their investigations, how they directed their re- 
sources, and how they could subsequently impact these criminal 
groups. As such, we defined the number of drug trafficking organi- 
zations dismantled, the percentages of arrests that could be attrib- 
uted to proactive work against targeted trafficking organizations 
and members. And lastly, we looked at percentages of total arrests 
that we defined as end users. 

The narcotics service worked to define the end user as the in- 
tended user of illegal who is generally motivated by addiction. Im- 
pacting the behavior of end users may involve law enforcement ac- 
tions, but are generally more effectively treated and managed by 
treatment, corrections, and rehabilitation options. As such, direct- 
ing law enforcement investigations against these individuals should 
receive limited or no priority from drug enforcement initiatives that 
seek to disrupt illegal trafficking of drugs. 

This overall change in strategy was necessarily accompanied by 
standardized operational policies that mandated professional stand- 
ards, including background checks, ethical conduct practices, in- 
formant management requirements and protocols, and best prac- 
tices for conducting investigations. 

Lastly, we developed an outcome measurement tool that ade- 
quately defined and collected data in order that we could look at 
program evaluation and accountability. I think it is timely and ap- 
propriate for us to clearly define the role of law enforcement in 
comprehensive drug control policy efforts to achieve reductions in 
drug abuse. 

Drug control policy efforts must view law enforcement as only a 
piece of comprehensive programs, complemented by drug education, 
treatment, and rehabilitation. Partnerships with legislative bodies 
and law enforcement leadership are necessary to properly develop 
purpose-driven enforcement strategies. And these must have effec- 
tive outcome measures to positively identify and reward profes- 
sional police efforts and provide for accountability. 

Thank you. 

[The prepared statement of Mr. O’Burke follows:] 
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Good morning, I would like to thank the honored committee members for inviting 
me to appear this morning. 

In 2002 Texas Governor Rick Perry recognized significant problems that had 
occurred within the drug task forces that were funded thru the Edward Byrne 
Memorial Fund in Texas. In a sweeping reform Governor Rick Perry directed 
that the Texas Department of Public Safety undertake operational oversight of all 
Byrne funded drug task forces In Texas. 

There have been other examples cited; however the problems that occurred in 
Tulia Texas most underscore the core issues that eroded public confidence in 
drug law enforcement in Texas. The Department of Public Safety Narcotics 
Service quickly identified factors such as poorly defined output measures for 
program management, a lack of standardized operating policies and procedures, 
and poor informant control and management as key contributors to Tulia and 
other similar failed drug enforcement efforts. 

Measuring performance and success for police efforts In achieving the desired 
result of reductions or absence of crime, particularly violent crime, is a difficult 
task at best. The Department of Public Safety collaborated with Governor 
Perry’s Criminal Justice Division to develop meaningful strategies and 
performance measures that could be directly linked to drug enforcement efforts. 

It is necessary to have identified activity measures to determine if drug 
enforcement initiatives are producing a work product and working within the 
scope and mission of narcotics enforcement. These activity measures that 
record a volume of work should be defined as OUTPUT MEASURES to show 
that the effort produced work within the tasking. 

For drug law enforcement these measures have normally been defined by the 
following. 

• The number of investigations and/or investigative reports written. 

• The number of arrests for narcotics law violations. 

• The amount of illegal drugs seized. 

However, the above OUTPUT MEASURES alone can not adequately gauge if 
any success is being achieved in actually disrupting the illegal distribution of 
drugs. To define success by measuring only the sheer volume of arrests would 
mean that more arrests would equate with greater achievement. This clearly 
does not move towards the goal of crime reduction. Arrest numbers also do not 
attach any quality to that work product when the arrest of one drug user equals 
the arrest of one drug “kingpin”. Consequently, reliance on OUTPUT 
MEASURES alone for grant funding mechanisms or police performance 
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evaluations may actually cause drug enforcement initiatives to fail to seek out 
reductions in crime. 

Consequently, the Narcotics Service worked to develop OUTCOME MEASURES 
that will more adequately define if we are achieving a desired result. In the past, 
there have been outcome measures for narcotics enforcement that have been 
tied to changes in overall crime rates, reductions of drug overdoses, changes in 
pricing or purity of illegal drugs and surveys of drug use by certain population 
groups. While these may be useful measures for globally evaluating drug control 
policy efforts that contain education, treatment and corrections components, 
along with law enforcement, they can not be uniquely linked to the individual law 
enforcement effort. 

As such we should seek to define outcome measures that are clearly linked to 
law enforcement initiatives in identifying and disrupting illegal distribution of 
drugs. Law enforcement is uniquely suited to disrupting or eliminating drug 
distribution by prioritizing its efforts and directing them towards identified drug 
traffickers and trafficking organizations. The Narcotics Service defined a “Drug 
Trafficker” as a person who works to illegally sell drugs with profit or income as 
the primary motivation. A “Drug Trafficking Organization” was then defined as 
five or more drug traffickers who work to illegally sell drugs outside of their 
immediate conspiracy. The desired outcome measures would then identify how 
drug enforcement efforts collect Intelligence, direct their resources and 
subsequently impact these criminal groups. 

As such the desired OUTCOME MEASURES developed included the following. 

• Number of Drug Trafficking Organizations dismantled. 

• Percentage of arrests defined as “targeted” Drug Trafficking 
Organization members and “targeted” Drug Traffickers who 
were successfully disrupted. 

• Percentage of total arrests that are defined as “End Users”. 

This outcome measure seeks to track the lack of or reduction of “End 
Users” arrests as a desired result for law enforcement efforts. 

The Narcotics Service defined the “End User” as a person who is the intended 
user of illegal drugs and generally motivated by addiction. Impacting the 
behavior of an “End User” may involve law enforcement actions, but are 
generally more effectively managed by treatment, corrections or rehabilitation 
options. As such directed investigations against these individuals should receive 
no priority from drug enforcement initiatives that seek to disrupt illegal trafficking. 

This overall change in strategy in Texas was necessarily accompanied by 
standardized operational policies that mandated professional standards for drug 
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enforcement initiatives. These standards included background checks, ethical 
conduct standards, informant management requirements and protocols, and 
“Best Practices” for professionally conducting narcotics investigations. Finally a 
written measurement collection tool that accurately recorded key OUTCOME 
MEASURES along with other desirable measures was implemented for program 
evaluation and accountability. 

It is timely and appropriate for us to clearly define the role of law enforcement in 
comprehensive drug control policy efforts to achieve reductions in drug abuse. 
Drug control policy efforts must view law enforcement as only a piece of 
comprehensive designs, complemented by drug education, treatment and 
rehabilitation, and community corrections as part of solutions to deter drug 
abuse. Partnerships with legislative bodies and law enforcement leadership are 
necessary to properly develop purpose driven enforcement strategies. These 
strategies must have appropriate management and oversight along with 
developing effective key OUTCOME MEASURES to positively Identify and 
reward professional police efforts and provide for accountability. All of these 
elements are necessary to restore faith in the ability of law enforcement to 
positively impact illegal drug distribution and abuse in our communities which is 
absolutely an achievable goal. 


J. Patrick O’Burke 

Deputy Commander, Narcotics Sen/ice 
Texas Department of Public Safety 


ATTACHMENTS; 

1) Drug taskforce operational polices. 

2) Performance measurement tool. 

3) Investigative violator code classifications. 
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ATTACHMENTS 


PREFACE 


Pursuant to H. B. 1239 passed by the 79*^ Regular Session of the Texas Legislature, the 
Department of Public Safety Narcotics Service has produced this manual to document the 
operational policies and procedures required by the statute governing the operation of 
multi-county drug task forces. These policies and procedures are intended to provide 
standardized operational procedures by which multi-county drug task forces will operate 
in Texas. Nothing in these policies is intended to preclude the establishment of more 
restrictive operational policies by any task force. The purpose of these policies is to 
comply with H. B 1239 and provide uniform drug law enforcement to the citizens of the 
State of Texas. It is the responsibility of the Project Director to ensure that all task force 
personnel receive and review this policy manual. 
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T. PROFESSIONAL CONDUCT 

A. Task Force Officer Responsibilities. 

1) This policy covers General Responsibility; Personal Conduct; Off-Duty 
Conduct; Court Appearance; Other Conduct; and Acceptance of 
Rewards, Gratuities, and Contributions. Task Force officers realize their 
obligation to the community and should strive to act in a professional 
manner in order to inspire the public trust and confidence. Maintaining 
professionalism should be a primary goal of Task Force officers and will 
ensure the continued trust and respect of the community. All officers are 
public servants and shall keep all contacts with the public professional 
and courteous. 

2) All officers have a responsibility to the community, to their agency, 
and to themselves. 

B. Personal Conduct 

All officers are subject to public scrutiny and shall strive to present 
themselves as leaders and professionals within the community, whether on 
or off-duty. 

1) All officers and personnel will abide by Task Force Operational Policies 
and Procedures. Failure to do so will subject Task Force officers and 
personnel to recall to their parent agency. Task Force Commanders will 
investigate or refer for investigation to parent agencies, personal conduct 
by Task Force officers or personnel when: the situation involves a 
criminal act; the performance of the officer or personnel is affected; 
discredit is brought to the Task Force; the operation of the Task Force is 
impaired. The Project Director shall notify the director in writing, 
within five calendar days of the arrest of the identity of any 
uersonnel that are arrested, the reason for the arrest, and any 
resulting action taken by the task force. 

C. Off-Duty Conduct 

The responsibility placed upon officers requires that their conduct be 
exemplary at all times to project a positive image to the community. 

1) Officers are to maintain the same professional demeanor both on-duty 
and ofT-duty. Officers may be recalled to duty at any time. It is the 
responsibility of each Task Force officer to notify his/her Task Force 
Commander or supervisor if they are unable to report to duty and are not 
physically and mentally fit to perform their duties. 
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2) A situation may arise at any time when an officer may find it necessary to 
take some type of law enforcement action. 

a. Officers must have in their possession at all times their official 
identification cards and their badges. An exception to this policy 
would be in those instances where, in specific undercover 
operations, it would not be feasible to have such items in their 
possession. 

b. All officers should be armed while on duty with a firearm with 
which they have demonstrated proficiency and has been approved 
by their parent agency. No task force officer may carry a Class III 
firearm, including fully automatic firearms without the permission 
of the Proj ect Director. 

c. The display of the official identification card and badge while off- 
duty is limited to only those situations where an officer is taking 
police action. 

d. Officers may find themselves in circumstances, while off-duty, 
when the exercise of police action is warranted. All officers 
taking such police action, while off-duty, should be guided by any 
applicable parent agency policies. Off-duty police action taken by 
officers shall be reported immediately to the appropriate 
supervisor. 

e. When circumstances do not pennit police action, the off-duty 
officer shall attempt to gather all useful information and relay it to 
the appropriate law enforcement agency at the earliest 
opportunity. 

D. Court Appearance 

1) All officers and personnel shall respond to all summons and 
subpoenas issued by any judge or court of law with competent 
jurisdiction, 

2) failure to appear at court will be considered dereliction of duty. It is 
the officer’s responsibility to notify the court and his/her supervisor 
when, for a valid reason, he/she is unable to appear in court as 
scheduled. All officers shall comply with any instructions provided 
by the court or prosecutor. 

3) If an officer determines that they will be unable to appear for court at 
the designated time, whether on- or off-duty, it is his/her 
responsibility to notify the court. 
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4) All officers shall verity their necessity to appear in court with either 
the court or prosecutor within 24 hours or on the business day prior to 
the court appearance. 

5) All officers shall wear appropriate business attire or employing 
agency uniform when called to testify in court. 

6) When any officer is served with a subpoena to testify on behalf of a 
defendant in a criminal case, said officer shall promptly notify his 
chain of command and the prosecuting attorney. 

E. Other Conduct 

1) Professional Referrals 

a. During the course of employment or official duties, an officer 
shall not refer any party to an attorney; tow company; bondsman; 
hospital or doctor; insurance company; or another professional 
person, group, or organization. 

2) Relationship with Supervisors 

a. All officers shall obey lawful orders, directed to them by 
supervisors, which are necessary for the efficient conduct of Task 
Force business. 

3) Relationship with Subordinates 

a. Supervisors will conduct themselves in such a manner to elicit 
performance by subordinates, which are consistent with the goals 
and objectives of the Task Force. 

F. Acceptance of Rewards, Gratuities, and Contributions 

Seeking or accepting special privileges or favors is forbidden conduct and 

reflects discredit on the law enforcement profession. Officers and personnel 

shall not place themselves in a position of compromise by soliciting or 

accepting gratuities. 

1) Retail merchants 

a. In cases when merchants refuse to accept full payment from 
officers for goods and services rendered, officers, without creating 
a disturbance or public spectacle, shall make every effort to pay 
for the services and goods and explain the Task Force policy. 

2) Contributions from Outside Sources 

a. Money or any other type of contribution received from a source 
outside the Task Force which is intended to benefit a particular 



22 


Revised 09/01/2005 


fund or community activity will be directed toward the 
appropriate Task Force fund or function. 

b. All requests to accept donated equipment or other contributions 
shall be forwarded to the Project Director or his designee. 

3) No ofFicer or employee shall appropriate for their personal use any 
evidence, lost, found or stolen property, issued or Task Force 
property, or entrusted property. 


n. TASK FORCE BACKGROUND CHECKS 

A. All potential candidates or appointees considered for assignment to a multi- 
county drug task force, regardless of rank (including non-commissioned 
personnel), must have a standardized task force background investigation 
completed that must include a fingerprint based background check through 
DPS and the FBI, (This policy applies to those currently employed by a law 
enforcement agency.) 

B. Once the candidate or appointee has provided the personal information 
needed to perform the background investigation, the Taskforce Commander, 
or his designee, will conduct the designated background checks and review 
prior work history, as appropriate. Task force Commanders who need 
assistance in verifying the submitted information may request the assistance 
of the appropriate DPS District Captain. 

C. The background investigation should be completed within ten (10) working 
days from the date the candidate or appointee has provided the personal 
information needed to perform the background investigation. A copy of all 
background surveys will be maintained in the Task Force office, subject to 
review by appropriate DPS personnel. 

D. The Task Force Commander and/or the Project Director may utilize the 
background investigation as an administrative aid in formulating a final 
determination regarding a candidate’s assignment to the Task Force. 

E. DPS retains the right to assess the suitability of personnel assigned to the 
Task Force as part of the review of the composition of the task force and 
require changes in any assignment to include return of any personnel to the 
parent agency. 

HI. JOB PERFORMANCE EVALUATIONS 

The Task force has a responsibility to each Task Force officer to provide them with 

an accurate assessment of their job performance. A job performance evaluation 

should also provide an ongoing skills development program to enhance each 
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officer’s contribution to the Task Force. Such Task Force performance evaluations 

are intended for the purpose of enhancing Task Force operations. 

A. The Task Force Commander may utilize parent agency evaluation formats in 
performing the assessment of job performance. 

B. Task Force performance evaluation is not intended to replace any 
performance evaluation used by a member’s parent agency or to detennine 
promotions or pay-for-perfonnance reviews by that agency. 

C. All Task Force officers will maintain an acceptable level of job perfonnance 
in their assigned duties. Any officer who cannot maintain an acceptable level 
of job performance, as determined by the Task Force Commander, will be 
subject to return to their parent agency. 

D. The Task Force job performance evaluation system is designed to achieve the 
following objectives; 

1) Help improve job perfonnance through supervisor/subordinate 
counseling/coaching and goal setting. 

2) Promote job satisfaction through self-knowledge of competency and 
progress toward desired goals. 

3) Identification of weaknesses and need for training. 

E. It will be the responsibility of the Task Force Commander to ensure 
performance evaluations are conducted for each Task Force employee on an 
annual basis. The Task Force Commander may designate appropriate 
supervisory Task Force personnel to conduct such evaluations. All Task 
Force performance evaluations will be reviewed and approved by the Task 
Force Commander. 

F. Task Force performance evaluations are a function of Task Force 
administrative operations and, as such, will be retained by the Task Force 
Commander subject to review by appropriate DPS personnel. Copies of Task 
Force performance evaluations will be made available to parent agency 
employers upon request. Such requests should be made in writing from the 
member’s Agency head or his/her designee. This written request may be in 
the form of a one-time, on-going request to receive all subsequent 
evaluations. 

G. All Task Force performance evaluations will be conducted in private between 
the Task Force employee and a Task Force supervisor and will remain 
confidential. A copy of the performance evaluation will be made available to 
the Task Force member. 
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TV. INVESTIGATIVE REPORTS 


A. A Task Force supervisor must review and approve all investigative reports, 
which are prepared and submitted by Task Force officers. Once approved, 
all investigative reports will become a part of a numbered investigative file. 
Task Forces may utilize their own investigative report format provided the 
following described criteria are met. 


1) Task force officers must include all relevant information in 

investigative reports concerning: 

a. Criminal activity 

b. Suspect identification and disposition 

c. Contraband information and identification 

d. All monies expended for evidence. 

e. Description and disposition of all property seized for forfeiture. 

(1) Make, model, serial number, size, weight or any other 
significant identifier will be utilized to describe all such 
property. 

(2) All property seized for forfeiture shall be specifically 
designated as such in the investigative report. 


2) Completed case files for prosecution and/or forfeiture will include the 

following: 

a. Offense reports 

b. Investigative reports 

c. Supporting documents from all participating agencies 

d. Copies of search warrants, arrest warrants, supporting affidavits 
and returns 

e. Certificate of magistrates 

f Confessions or witness affidavits 

g. Consent to search forms 

h. Booking dockets and arrest suspect supplements 

i. Criminal histories 

j. Vehicle registration returns 

k. Chain of evidence documentation 

l. Evidence and crime lab reports 

m. Photo proof sheets 

n. Civil and/or criminal disposition documents 

3) All investigative reports and related documents, civil or criminal, will 
be considered permanent records of the Task force. Each Task Force is responsible 
for maintaining, on-site, a readily accessible copy of every Task Force generated 
investigative report. Investigative reports must be maintained for three years 
following the final disposition of all persons and property involved. The Project 
Director's agency will be responsible for maintaining all records pursuant to 
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that agency’s record retention policy should the task force dissolve or 
discontinue operations. 


V. DRUG EVIDENCE STORAGE 

During the course of any Narcotics Investigation, the seizure of drugs is mandatory. 
In some cases, large seizures will be made. Most cases, however, w'ill be in an 
amount that is manageable. The key to any seizure is that accountability is followed 
and that sound policies and state law are followed to assure a proper chain of 
custody is maintained. Task Force officers will adhere to the following procedures 
relating to drug evidence storage. 

A. Only initial temporary storage of drug evidence will be permitted at task 
force offices. The seizing officer, within five (5) working days of the 
seizure, will submit drug evidence to a laboratory holding DPS accreditation 
appropriate for the evidence being analyzed. In those instances where 
submissions are delayed due to reasons such as pending fingerprint analysis, 
a font! memo stating such should be signed by the Task Force Commander or 
supervisory designee and included in the case file. Any lab holding the 
appropriate DPS accreditation as noted above may be utilized to analyze drug 
evidence so long as the drug evidence remains with that lab or another law' 
enforcement agency with a suitable evidence storage facility. Drug evidence 
is not to be returned to the Task Force offices for storage. U.S. Mail w'ill be 
permitted for small exhibits utilizing registered/return receipt mail. 

B. All drug evidence temporarily stored at Task Force offices shall be secured in 
a restricted access area with adequate security to provide for proper 
safekeeping. 

C. For cases involving large seizures. Labs should take random samples and 
destroy excess quantities pursuant to applicable State statute. In those 
instances, the use of photographic equipment (i.e. still photos and/or video) 
of large seizures is strongly encouraged. 

D. The institution of an appropriate chain of custody record and evidence 
tracking mechanisms should be in place. Such records should adequately 
document custody transfers of drug evidence from its seizure until its 
submission for laboratory analysis. 

E. Controlled substances utilized as “show' dope" for reversals will not be 
maintained or kept at task force offices. If needed, these items will be made 
available from one of the parent agencies from controlled substances 
awarded to such agency for that purpose pursuant to a valid court order or, in 
certain instances, from other agency crime laboratories. This will ensure that 
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all Task Forces are in compliance with Sec. 481.159 of the Health and Safety 
Code as it relates to the Disposition of Controlled Substance or Plant. 

F, Limited quantities of controlled substances may be maintained at Task Force 
offices for utilization in K-9 training. These substances must have been 
awarded to the appropriate law enforcement agency by an appropriate court 
for official use. Such controlled substances will be maintained in a safe, in 
the custody of the Task Force Commander or his supervisory designee. 
These controlled substances will be logged out of the safe and provided to K- 
9 training officers when needed and returned upon completion of the training. 

Controlled substances utilized for such training should be properly packaged 
to prevent damage, loss or accidental ingestion by dogs during training. All 
K-9 training officers will retain sole custody of such controlled substances in 
a secure environment. Any loss of controlled substances during training shall 
be immediately reported to the Task Force Commander and documented in 
writing for supervisory and DPS review. 

G. The timely destruction of drug evidence is crucial. The use of an appropriate 
court order should expedite the destruction process and still maintain the 
mandatory accountability of these items. Task Force Commanders will 
ensure that pending cases are routinely checked to determine final case 
dispositions and provide for timely destruction of evidence. 

H. The Project Director' Agency will be responsible for the storage and 
destruction of all evidence seized by the task force should the task force 
dissolve or cease operations. 

VT. ENTRUSTED PROPERTY 

A. Police power to seize the personal property of citizens is the exercise of 
authority that should never be taken lightly. Citizens are ordinarily under no 
obligation to prove ownership of any property found in their possession. 
Conversely, the burden is upon the officer to prove that property is not 
legally in possession of the citizen. Unless investigation can establish 
otherwise, it should be presumed that property found in the possession of any 
citizen is that citizen’s property. Tf such property is seized for any reason, the 
citizen is entitled to recover that property when there is no longer a bona fide 
reason for the Task Force to retain it. (This policy includes weapons; it 
excludes any contraband.) It is, therefore. Task Force policy to seize and 
impound property only when a legitimate need so requires and to retain such 
property only so long as that need is served. 

1) Only evidentiary items will be seized (i.e. items of contraband, 
evidence, stolen property or property that is believed to be from the 
sale of drug proceeds.) This should be based on probable cause that 
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exists at the time of seizure. Task Force officers shall abide by all 
legal requirements set forth in Article 59,03, Code of Criminal 
Procedure, regarding seal, notification and disposition of property 
seized under this authority. 

2) Proper and consistent documentation of ALL seized property is 
crucial. A complete inventory of all items seized will be made as 
soon as is practicable and will be maintained as a part of the 
applicable case file. In the case of a search warrant, along with a 
copy of the search warrant, a copy of an inventory of seized items 
will be left at the scene. 

3) When property is seized and brought to the respective task force 
office, a complete and thorough log will be maintained. Entrusted 
property will be maintained in a secure property room. Only 
designated officers (i.e. entrusted property officer) will have access to 
the entrusted property room. 

4) Along with the proper inventory of seized property, the entrusted 
property room officer will maintain a detailed property room log. In 
addition, all property will be tagged with a property tag when logged 
into the property room. This will ensure accountability of all items 
seized as well as a readily available means to check any seized items. 
The property log and the property room will be subject to inspection 
by the appropriate DPS personnel. 

5) All items seized need to have a proper and timely disposition through 
the court system. 

6) All Task Force officers shall be in compliance with State statute 
prohibiting officers from obtaining disclaimers from individuals for 
seized property. 

7) Task Force members will, at no time, use any entrusted property for 
personal use. 

8) All task force officers are prohibited from seizing, or allowing to be 
seized, any firearm which will be sold for asset forfeiture purposes. 
Should a Task Force desire to seize a firearm which is intended to be 
placed in service, then the written approval of the Project Director 
must be obtained prior to the filing of the forfeiture. Any fireami 
which is placed into service, must be awarded to the Project 
Director’s agency. Additionally, the court order must require that the 
weapon be used for official purposes only and then destroyed when 
there is no longer a need to have the weapon. 
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B. Seized currency 

1) All seized money or currency will have a timely transfer to the 
appropriate local entity responsible for depositing the currency into 
an appropriate account, pursuant to Article 59,03, Code of Criminal 
Procedure. If currency is to be held at the office for any period of 
time, then it will be secured in a locked safe until such transfer can be 
made. 

3) As with seized property, the proper documentation of all seized currency 
will be maintained. 

4) All necessary documentation will be maintained as to the current 
status and disposition of the currency. 

4) The aforementioned documentation will readily show the "chain of 
custody” of all seized currency from the initial seizure through final 
disposition. 


VTT. SEARCH WARRANT OPERATIONS 

Officers will comply with Amendment IV of the United States Constitution and 

Article 1, Section 9, of the Texas Constitution in every instance of search and/or 

seizure. Officers will ensure that, at a minimum, the following procedures are 

followed: 

A. The search warrant affidavit will be reviewed by a supervisor, his designee 
or a prosecuting attorney before the affidavit is presented to the appropriate 
magistrate. 

B. An operational plan will be produced and reviewed by a supervisor or his 
designee prior to the execution of the search warrant. A copy of the 
operational plan will be provided to all participating officers at the raid plan 
briefing. 

C. A raid plan briefing will be conducted prior to the execution of the search 
warrant. Only officers participating in the briefing shall be permitted to 
participate in the entry phase of the search warrant. 

D. Participating officers shall be clearly identified as police officers with raid 
jackets or law enforcement agency uniforms and shall wear protective vests. 

E. Officers participating in search or arrest warrants, ‘"buy-bust” arrests or any 
other enforcement operations shall not wear masks. Task Force 
Commanders will insure a sufficient number of officers are available to 
conduct enforcement operations without the utilization of personnel whose 
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identity should not be revealed. This policy does not preclude the use of 
nomex protective hoods by officers participating in the seizure of 
clandestine laboratories. 

F, Officers will seize only contraband or that property which has evidentiary 
value and will produce a detailed inventory of items seized. A copy of the 
inventoried items shall remain at the scene. All seized property will be 
transferred to the custody of the case agent or his designee for proper 
processing and safekeeping. 

G. Officers will submit a copy of the inventory along with the search warrant 
return to the issuing magistrate within the statutory time limit. 

Vm. UNDERCOVER OPERATIONS 

Covert undercover operations are an effective investigative technique in establishing 
admissible, credible evidence in support of a criminal prosecution against drug 
trafficking suspects. The ultimate goal of any undercover operation is a criminal 
conviction. To that end, every aspect of undercover operations should be well 
planned, deliberate and performed in compliance with all applicable policies. The 
actions of undercover officers should always be appropriate, under the 
circumstances, and easily justified to prosecutors, judges and juries. Officers 
conducting covert investigations to obtain evidence for criminal prosecution will 
conduct such investigations under the following guidelines: 

A. Officers will obtain the approval of a supervisor prior to the initiation of an 
undercover investigation. 

B. Officers will corroborate undercover investigations with the assistance of 
other officers conducting surveillance of the case officer, informants and 
suspect(s). 

C. When possible, officers will utilize audio and/or video recording systems 
when negotiating with suspects. All videotapes or audiotapes shall be 
considered as evidence and handled as such, regardless of the quality of the 
recording. Videotapes and audiotapes, which are evidence in criminal 
offenses, shall be retained until such cases receive final disposition. 

D. It is understood that in certain undercover operations the consumption of 
alcoholic beverages may be necessary. Officers, in such situations, will at all 
times be physically and mentally fit to perfonn their duties. Officers shall 
not operate a motor vehicle while intoxicated or impaired. 

E. Officers shall not use or physically simulate the use of any type of narcotics 
except when physical harm could come to the officers if they do not simulate 
use of the narcotics. In these instances the officer will immediately after, and 
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when safe to do so, contact his immediate supervisor and advise him of all 
the facts of the situation. 

IX. OPERATIONAL PLANS 

Operational plans are prepared to guide officers through the execution of an 
enforcement action. They provide for the assignment of personnel, identification of 
suspects, vehicles and locations and play a significant role in the safety of officers 
involved. 

A. An operational plan will be prepared for each significant tactical or 
enforcement operation. 

B. The operational plan will be generated on an established format and shall 
note case and event deconfliction procedures taken. The operational plan 
will state a clear objective and detail the specific roles and assignments of 
each participating officer. The plan shall also include emergency 
contingency information. 

C. The operational plan will be reviewed by a supervisor or his designee prior to 
the execution of the enforcement action. 

D. Operational plans will be provided to all officers participating in the 
enforcement action for which they are prepared. 

E. Operational plans shall be kept on file in the investigative case file or other 
repository site, subject to review by appropriate DPS personnel. 

X. DECONFLICTION 

Narcotics investigations have the very real potential for multiple agencies to be 
conducting parallel investigations on the same criminal suspects or organizations at 
any given time. There are serious safety considerations in such situations that may 
bring law enforcement Investigators into high-risk situations without realizing the 
presence of other law enforcement Investigators. Similarly, such parallel 
investigations, conducted independently, are less efficient and effective than 
cooperative law enforcement efforts conducted in a coordinated manner. 

A. All officers will utilize the services of an “evenC deconfliction center for all 
significant enforcement actions. The Case Agent or the Case Agent’s 
supervisor will be responsible for providing the deconfliction center with 
information about known suspects, vehicles and locations from operational 
plans to avoid the potential of conflicting police enforcement actions 
occurring at or near the same location. Officers should utilize existing 
HTDTA deconfliction centers in Dallas, Houston, El Paso or San Antonio for 
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search warrant execution, controlled deliveries, reverse role investigations, 
buy busts, significant arrests and similar high-risk situations. 

B. All officers should attempt to utilize the deconfliction center, where 
practicable, for significant investigative efforts such as long term or planned 
surveillances or undercover operations. 

C. Where a formal deconfliction center does not cover the location of the 
intended enforcement operation, the Case Agent, or his supervisor, should 
notify the appropriate law enforcement agencies within the area of operation 
to ensure appropriate deconfliction has been conducted. 

D. On any investigative activity conducted by an officer outside his assigned 
area of responsibility, the Task Force Commander supervising that officer 
shall notify the affected law enforcement agencies of the desired 
investigative efforts within their area. This notification should occur prior to 
beginning the investigative activity. It shall be the responsibility of the Task 
Force Commander to ensure proper deconfliction is conducted. 

E. Any investigative activity that takes an officer out of his assigned area of 
responsibility will require prior notification of the appropriate law 
enforcement agencies within the area of operation. 


XI. INTERDICTION 

Criminal drug traffickers and organizations must have the ability to transport illegal 
drugs, contraband and currency or assets to successfully continue their operations. 
Aggressive criminal interdiction conducted by trained and experienced officers can 
be successfully utilized in strategic locations to thwart the efforts of criminals in 
their illegal acts. 

A. All highway interdiction stops must be lawful and based on the observation 
of a violation of law or probable cause to believe that some law has been or is 
being violated. All investigative reports should adequately set out the 
observations, facts, information or circumstances for searches and probable 
cause for all arrests and seizures. 

B. All agencies shall adopt strict written policies that prohibit racial profiling in 
making stops. (Refer to Texas CCP article 2.131 and 2.132.) All agencies 
shall adopt a reporting forni for recording data required in Texas CCP Article 
2.133 in making traffic and pedestrian stops. All information shall be 
reported by the parent agency as required by law. 

C. Task Force officers shall not engage in racial profiling. Racial profiling is 
defined as “a law enforcement action'’ based on an individual’s race. 
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ethnicity, or national origin rather than on the individuahs behavior or on 
information identifying the individual as having engaged in criminal activity. 
Racial profiling is illegal, inconsistent with the principles of American 
Policing, and an indefensible public protection strategy. 

D. It is the task of supervision, at every level, to ensure that officers are not 
engaged in racial profiling and that they clearly understand that racial 
profiling will not be tolerated. Officers found to be engaged in racial 
profiling, as well as supervisors found to have condoned, encouraged or 
ignored patterns of racial profiling, will be subject to disciplinary action. 

E. An exception is granted under Article 2.135 of the Texas Code of Criminal 
Procedure for agencies making use of a video camera in recording traffic or 
pedestrian stops. All videotapes or audiotapes shall be retained for a 
minimum of 90 days. Supervisors should randomly review videotaped stops 
to insure that all stops are lawful and within policy. Videotapes or 
audiotapes, which are evidence in criminal offenses, shall be retained until 
such cases receive final disposition. A videotape or audiotape shall be 
considered as evidence regardless of the quality of the recording. 

F. All vehicular traffic stops made during interdiction efforts shall be made in 
vehicles bearing the official markings of a participating law enforcement 
agency and equipped with police emergency lights. The seal or marking of 
the assigned officer’s law enforcement agency, such as "Town Police 
Department’ or "County Sheriff s Office”, shall be clearly and prominently 
displayed on the vehicle. Narcotic Task Forces are not considered law 
enforcement "agencies” within the definition assigned by the Code of 
Criminal Procedure; however, nothing in this policy is intended to prohibit a 
Narcotic Task Force from including their name or markings in addition to the 
law enforcement agency markings. 

G. All officers initiating vehicular traffic stops shall be in an appropriate, readily 
identifiable uniform that is consistent with local community standards and 
displays the badge or patch of his/her employing law enforcement agency. 
All officers engaged in highway interdiction stops should maintain an 
appropriate personal appearance for uniformed law enforcement officers. 

H. All officers making interdiction stops should take appropriate enforcement 
action when violations are encountered. Citations and written warnings 
should be completed and include information on race/sex and whether 
searches were conducted. 

I. A written consent to search or videotaped consent to search is preferable 
when conducting consent searches. 
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J. Seizures of currency or assets must be lawful and within current State or 
Federal statute. Pursuant to Texas CCP Article 59.03, at the time of seizure, 
no officer shall request, require or in any manner induce a person to execute 
any document that purports to waive their interest in the seized asset. The 
use of such waiver or disclaimer in forfeiture investigations is prohibited. 
The seizure of currency or assets must be treated as any other seizure of 
contraband and a sufficient investigation conducted to determine the 
suitability of continuing with forfeiture proceedings. The generation of 
revenue for funding should not be the goal of any asset forfeiture. A 
thorough and adequate criminal investigation should also be conducted in 
currency seizures to detennine if there is merit to any criminal charges being 
filed. 

XU. CONTROLLED DELIVERIES 

Narcotics investigations involving the use of controlled deliveries present special 
concerns for law enforcement personnel in regard to the security of controlled 
substances. This enforcement tool, when used properly, can be a valuable asset for 
identifying significant suspects involved in the smuggling of narcotics. The 
following policies and procedures will assist Task Force officers in conducting 
controlled deliveries: 

A. Controlled delivery investigations will require prior notification to the 
appropriate law enforcement agencies within the area of operation. 

B. Controlled delivery investigations will require the completion of a detailed 
Operational Plan reviewed by a supervisor. 

C. Controlled delivery investigations will require approval from originating 
prosecutor and concurrence and approval from affected prosecutor. 

D. All officers will conduct proper and thorough deconfliction with area law 
enforcement officers. 

E. Controlled delivery investigations will require concurrence and assistance 
from law enforcement agencies with appropriate jurisdiction. 

F. Officers will ensure that all reasonable and prudent measures are instituted to 
secure controlled substances. 

Xin. REVERSE ROLE UNDERCOVER OPERATIONS 

Reverse role undercover operations are an appropriate investigative tool to strike at 
the financial base of drug traffickers. Such operations involve numerous physical 
and legal hazards beyond those customarily found in nonnal undercover operations. 
A uniform procedure will assist officers in producing prosecutable cases and ensure 
integrity and security of the operation. 
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Reversals should generally be directed against significant, identified narcotics 
traffickers. Focusing upon known violators allows for proper targeting and 
planning thus reducing the possibility of robbery attempts or inadvertent 
involvement in another agency’s narcotics investigation. Reversals often result in 
the seizure of assets from the drug trafficker. Since the objective of such operations 
is the immobilization and incarceration of the narcotics trafficker, asset seizures 
should be secondary in the decision to proceed with this technique. Asset seizures, 
per se, should not be grounds for initiating a reversal operation. 

A. Definitions 

1) Reverse Role Undercover Operation - A variation of a traditional 
investigation in which the undercover investigator poses as a drug 
seller rather than a dnig buyer. The absence of “flash dope” or 
other contraband during any undercover meetings and 
subsequent investigation does not negate this definition nor 
preclude the following of this policy. 

2) Major Trafficking Organization - An illicit business enterprise 
composed of one or more members whose documented liquid assets 
perniit procurement of narcotics in amounts of a value of at least the 
minimum requirements for the filing of charges under the Illegal 
Investment Statute HSC 481, 126. 

B, Reversal Policy and Procedures 

1) Reverse role undercover investigations will require prior notification 
of the appropriate law enforcement agencies within the area of 
operation. 

2) Completion of a written memo submitted to the Project Director 
documenting the following: 

a. Positive identification of all known suspects and documentation 
that suspects are members of a major trafficking organization. 

b. Type, quantity, and quality of controlled substances needed for 
operation. 

c. Proposed time, date, and location of the operations. 

d. Security measures instituted to protect undercover investigators, 
controlled substances, and ensure apprehension of suspects. 

e. Prior written concurrence with appropriate federal or state 
prosecutor, 

f Deconfliction with all area law enforcement agencies. 
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3) All officers will conduct proper and thorough deconfliction with area 
law enforcement officers. 

4) Reverse role undercover investigations will require the completion of 
a detailed Operational Plan reviewed by a supervisor, 

5) All controlled substances utilized in a reverse role undercover 
operation will be obtained from a law enforcement agency in 
compliance with Section 481.159, Health and Safety Code. 

6) All officers should ensure that conversations with suspects will be 
recorded (audio/video) to eliminate entrapment claims. 

7) On any investigative activity conducted by an officer outside his 
assigned area of responsibility, the Task Force Commander 
supervising that officer shall notify the appropriate law enforcement 
agencies within the area of operation of the desired investigative 
efforts within their area. This notification should occur prior to 
beginning the investigative activity. 

8) Investigative activities conducted in other jurisdictions will only 
occur with full cooperation and assistance of authorized law 
enforcement agencies. 

9) Illegal investment HSC 481.126 charges will be pursued against all 
suspects. 

XIV. DEVELOPMENT AND USE OF COOPERATING INDIVIDUALS 

Infonnation is vital to the investigative process. Today, as in centuries past, people 
are the most often utilized and most valuable sources of information. Cooperating 
individuals are motivated to reveal infonnation to authorities for a variety of reasons. 
All Task Forces should strive to utilize cooperating individuals in an efficient, cost- 
effective way to secure intelligence and information necessary to investigate, arrest, 
and prosecute criminals. Additionally, it is the intent that this be done in a manner 
designed to maintain the highest professional standards. In those cases where a more 
restrictive policy is in effect, that policy will supercede those described below. 

Development of Sources of Information: 

Investigative personnel assigned to multi -jurisdictional drug task forces are expected 
to continuously develop worthwhile sources of information in the performance of 
their duties. Individuals from all segments of our society are potentially valuable in 
this regard. The proper use of confidential sources to assist in gathering intelligence 
and in developing prosecutable cases is crucial to accomplishing Task Force overall 
goals. However, while the use of information provided by cooperating individuals to 
solve or prevent crime is a recognized and accepted law enforcement technique, it is 
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often looked upon with great scrutiny by many. Task Force officers will adhere to 
the established policies and procedures described herein regarding the development, 
use, management and control of cooperating individuals. 

In this policy, special attention has been devoted to proper procedures, reports, 
forms, records and files. To ensure that agency and employee integrity is not 
compromised. Task Force officers at every level must be diligent in maintaining a 
cooperating individual program that is ethical and moral while contributing to the 
accomplishment of Task Force goals. 

A. Definitions 

1) Cooperating Individuals fall into the following two classes: 

a. Class I Cooperating Individual. This class consists of all persons 
who have a criminal record, reputation for involvement or 
association with individuals in the criminal underworld, or who 
have a prior state or federal criminal conviction. Both defendants 
and non-defendants will be included if they meet this basic 
definition, 

b. Class 11 Cooperating Individual. This class consists of persons 
who do not have a criminal record or reputation for involvement 
in or association with individuals in the criminal underworld. 
Examples of Class 11 individuals include hotel clerks, airport 
employees, business owners, and concerned citizens who observe 
activities as a course of their daily business. 

2) Establishment means the appropriate documentation regarding the 
identification, background, criminal record check, photograph, and 
debriefing of cooperating individuals. 

B. Establishment Procedures 

Prior to the establishment of any cooperating individual. Task Force 
investigators will provide the full name and identifying data to the Task 
Force Commander for approval. The Task Force Commander will be 
responsible for submitting that infonnation through the local DPS Captain to 
DPS so that a query will be performed to determine if the individual has 
been terminated by DPS or any other law enforcement agency. (Terminated 
cooperating individuals are discussed later in this document) 

1) Class 1 Cooperating Individuals. Class I cooperating individuals must 
be identified by: 

a. original set of fingerprints or 

b. State Identification Number (SID) or DPS number and 

c. recent photograph 
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(1) Class T cooperating individual shall be debriefed by a Task 
Force officer and a supervisor. During the initial debriefing, 
the cooperating individual should be informed that the 
possibility exists that he may be subject to court subpoena and 
testimony in future judicial proceedings. It will be 
documented whether or not the cooperating individual is 
willing to testify in these proceedings. The cooperating 
individual will read, complete, and sign an Agreement of 
Understanding between the cooperating individual and the 
Task Force. 

(2) Class T cooperating individuals will not be utilized without the 
prior approval of a Task Force supervisor and the Task Force 
Commander. 

(3) Class 1 cooperating individuals will be assigned a cooperating 
individual number. Additionally, at the discretion of the Task 
Force Commander, an alias name may also be assigned. All 
cooperating individuals will undergo periodic debriefing in 
order that their potential may be established, priorities 
assigned, and effectiveness evaluated. Task Force supervisors 
will be directly involved with investigative personnel in this 
ongoing process. 

2) Class IT Cooperating Individuals. The use of Class IT cooperating 
individuals, acting under the specific direction of a task force 
investigator, requires prior supervisory approval and the submission 
of an establishment report. 

a. Class IT cooperating individuals will be assigned a cooperating 
individual number. As with Class I cooperating individuals, an 
alias name may be assigned at the discretion of the Task Force 
Commander. Full establishment is required if rewards or 
reimbursements are paid to Class 11 cooperating individuals. 

C. Utilization of Cooperating Individuals 

1) A Cooperating Individual is a useful asset in conducting criminal 
investigations. All Cooperating Individuals should be fully 
debriefed as to their knowledge of illegal drug activities, other non- 
drug criminal activities, possible terrorist activities and related 
terrorist signature crimes and this information documented during 
the establishment. When appropriate this intelligence information 
should be shared with appropriate law enforcement agencies to 
further enhance criminal investigations. 
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2) The potential uses for a Cooperating Individual include the 
development of criminal intelligence information on criminal 
activity, enhancing investigative efforts, including the development 
of probable cause for search warrants and purchases of evidence for 
establishing credibility and furthering investigations. 

3) Cooperating Individuals have also been used for “controlled buys'’ 
(purchases of evidence) for the purpose of filing criminal charges 
against suspects. This utilization should not be considered a “Best 
Practice” and should be used judiciously. The utilization of 
“controlled buys” for the purposes of filing charges should be 
avoided except in those investigations where other investigative 
techniques have been attempted and failed or are likely to fail. 

4) Cooperating Individuals should not be used for “controlled buys” 
unless the handling officer has directed the efforts of the 
Cooperating Individual towards specific identified suspects. The 
Project Director and the appropriate District Attorney should be 
infonued of any investigations where a Cooperating Individual is 
being used for “controlled buys” to file criminal charges prior to the 
utilization of this technique. 

5) Article 38.141 of the Code of Criminal Procedure requires that 
corroboration be provided for the testimony of any person who is 
acting covertly at the direction of a peace officer. All officers should 
insure that sufficient corroboration is established in any “controlled 
buy’' to facilitate a successful prosecution. All investigations that 
utilize a “controlled buy” for the filing of criminal charges shall 
include the method of identification of the suspect and a signed 
written statement from the Cooperating Individual setting forth the 
elements of the criminal activity being documented. 

D. Cooperating Individual Reports 

Task Force officers will document the original establishment of cooperating 
individuals. 

All investigative activities resulting from the utilization of a cooperating 
individual shall be properly documented in an investigative report and will be 
subject to review by appropriate DPS personnel. This includes not only the 
reporting of information obtained for prosecution of criminal cases but also 
for documenting intelligence information. 

In preparing reports that are likely to be used in criminal prosecutions, it is 
preferable to refer to sources as “cooperating individuals.” However, it is 
permissible to refer to cooperating individuals by their assigned number. The 
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respective Task force Commanders may establish more detailed and specific 
reporting procedures in this regard. 

1) Establishment Report 

The original establishment of a cooperating individual will be 
documented. When completed, this establishment report will be 
submitted to the Task Force Commander or his supervisory designee 
for approval. A copy of the report should be maintained at the 
appropriate Task Force office. 

Instructions for documenting a cooperating individual. The 

documenting report shall be completed to the fullest extent possible. 

a. Ideniificaiion of the Individual. This section includes the primary 
identifying information about the cooperating individual. 
Complete this portion as thoroughly as possible. 

b. Background. This section includes general information about the 
cooperating individual as well as his spouse (if applicable). 
Determine whether or not the subject has a criminal history or has 
outstanding warrants. Attach a copy of the criminal history 
printout, whether or not there is an actual criminal record. Also 
make a determination that no outstanding warrants exist on the 
cooperating individual. Information relating to his probation, 
parole, or conditional release will be recorded in this section. 

If the person being established as a cooperating individual is 
currently a defendant in any investigative file, the investigative 
file number shall be included in the establishment report. 

c. Information Expected. Include a brief summary describing the 
type of information provided by the cooperating individual. 
Divide this section into categories such as: 

(1) drug intelligence 

(2) non-drug intelligence 

d. Motivation. Briefly set forth the reasons for the individual's 
cooperation. Include any pending criminal charges for which the 
cooperating individual may be requesting special consideration, 

e. Utilization. Describe briefly the manner in which the individual 
will be utilized. This includes but is not limited to intelligence 
gathering, undercover introductions, undercover purchases, etc. 
Include priorities or specific direction that may be provided the 
individual. Additionally, document any agreements regarding 
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expenditure of investigative funds for rewards, advances, or 
expenses. 

2) Cooperating Individual Status Report 

A task force form will be utilized to provide a status report on the 
cooperating individual. These status reports will include Updates, 
Re-establishments, and Termination, Each of these reports is 
described below; 

3) Update Reports 

Update Reports for Class T and Class IT cooperating individuals are 
required at twelve-month intervals. These reports summarize the 
activity of the individual since the last reporting date and will 
include the following information at a minimum: additional 
intelligence provided, investigations initiated, cases initiated, and 
monies paid. Also include a recommendation as to continued 
utilization. Document supervisory participation in the cooperating 
individual debriefings as required. If the cooperating individual is a 
defendant in a criminal proceeding, report any change of legal status 
in the case. 

If the required annual update report is not submitted prior to the end 
of the twelve-month period, the cooperating individual automatically 
reverts to inactive status. Cooperating individuals may be carried on 
inactive status for an indefinite period of time. However, once a 
cooperating individual becomes inactive, he must be re-established 
prior to further utilization. 

A supervisor will participate in at least one debriefing interview with 
each Class 1 cooperating individual assigned to an investigator under 
his supervisory control during each six-month period. Update 
Reports will document supervisory participation in the debriefing of 
the cooperating individual. 

4) Re-establi shment Reports 

The re-establishment report will include the same basic information 
required in the original establishment report. The information 
should be updated as appropriate to include a recent criminal history 
check and wanted check, 

5) Termination Reports 
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In the event an individual is determined to be unsuitable for further 
utilization as a cooperating individual, a task force form will be 
completed and forwarded through channels to the Task Force 
Commander. This form will only be completed when the 
supervising officer believes that the Cooperating Individual is 
unsuitable for use by himself or other officers. The form will 
indicate the recommendation for termination and will include 
adequate details why the cooperating individual is not suitable for 
further utilization. If there is cause to tenninate a cooperating 
individual, a form should be submitted even if the status of the 
individual has become inactive. 

This termination will remain in effect unless and until rescinded in 
writing. These individuals will not again be utilized without the 
approval of the Task Force Commander and the Project Director. 

A copy of the form will be filed in the Task Force office to insure 
that the subject is not utilized in the future. 

If the cooperating individual’s actions leading to a termination 
recommendation could jeopardize pending cases, the Task Force will 
cause the appropriate prosecutor to be notified. 

Any cooperating individual who is tenninated shall have that 
infonnation reported to the DPS Narcotics Service Commander in a 
timely manner. Sufficient identifying information about the 
cooperating individual as well as the reasons for tennination should 
be included in the report. 


E. Relationship of Investigator with Cooperating Individual 

Task Force officers shall operate within legal boundaries when working 
with cooperating individuals. All contact with a cooperating individual shall 
be lawful and in compliance with established policies. 

1) The relationship between Task Force officers and cooperating 
Individuals will remain ethical and professional at all times. The 
purpose for using a cooperating individual is to assist in the 
detection, apprehension, and prosecution of individuals violating the 
law. Less than ethical or professional conduct on the part of officers 
with regard to cooperating individuals may jeopardize prosecution 
and will not be tolerated. At no time will any officer solicit or accept 
anything of value from a cooperating individual. 
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2) All officers shall maintain a professional relationship with the 
cooperating individual. Off-duty fraternizing or social contact with 
the criminal-type cooperating individual is prohibited. Examples of 
prohibitive behavior include, but are not limited to, the following: 

a. Engaging in any business or personal financial dealing with a 
cooperating individual. 

b. Romantic involvement with a cooperating individual (including 
cohabitation and intimate relationships). 

c. Giving to, receiving gifts, gratuities, or loans from a cooperating 
individual. 

d. Interaction between any officer and a cooperating individual that 
is not duty-related. 

Illesial C.onduct ('ooveratina Individual 

Task Force personnel will not suggest, condone, or knowingly allow involvement of 
cooperating individuals in illegal activities outside the scope of an approved 
criminal investigation. However, in furtherance of an ongoing criminal 
investigation. Task Force personnel expressly controlling the investigation may 
direct a cooperating individual to violate certain laws. Examples of such directed 
actions, in furtherance of a criminal investigation, include the purchase or 
possession of drugs, stolen property or other contraband. If a cooperating 
individual commits a crime outside the scope of an approved criminal investigation, 
that individual will be at risk of criminal prosecution. 


F. Special Requirements 

1) TYPES OE JNDJEJDUALS REQUIRING PRIOR APPROVAL: 

There are additional restrictions applicable to the utilization of 
certain types of cooperating individuals regardless of the cooperating 
individual’s classification. Prior to the utilization of cooperating 
individuals in the following circumstances, an establishment report 
with a written justification should be submitted to the Project 
Director for approval when: 

a. The proposed utilization of a person of either sex who has not 
attained the age of 17 years. This request will be accompanied 
by written consent of either one or both parents, or the legal 
guardian. 

b. The proposed reinstatement of any person who has been declared 
as unreliable or unsatisfactory. 

c. The continued utilization of any person who is arrested for a 
felony in either federal or state court while in use as a 
cooperating individual. 
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The continued utilization of any person who is arrested for a felony 
by either federal or state officers while in use as a cooperating 
individual will require prior approval from the Task Force 
Commander and the Project Director. Additionally, the defendant 
will only be utilized upon the approval and concurrence of the 
federal or state prosecutor responsible for the prosecution of the 
pending charge. 

Note; In instances where there is insufficient time to submit written 
justification for prior approval, verbal approval will be acceptable. 
The written justification must be subsequently forwarded through 
channels for approval as prescribed above. 

2) COOPERATING INDIVIDUALS OF THE OPPOSITE GEHDEH. 

All interviews or meetings with a cooperating individual of the 
opposite gender should, whenever possible, include two 
investigators. 

3) INDimiUAIS ON PROBATION, PAROLE OR CONDITIONAL 
RELEASE. 

Approval must be obtained from the appropriate state or federal 
official prior to utilizing a cooperating individual who is on 
probation, parole, or who has been conditionally released from a 
prison unit. Approval to use such an individual should be in writing 
and should be included with the Establishment Report. 

Exception: In situations where written approval is not immediately 
possible, an investigator or supervisor may obtain verbal approval 
from the appropriate state or federal official. The following 
information will be included in the Establishment Report: 

a. the name of the state or federal official from whom approval was 
received; 

b. the Task Force Officer who secured the approval; and 

c. any restrictions placed on the utilization of the cooperating 
individual. 

G. Payments to cooperating individuals 

All payments to cooperating individuals will be made in accordance with 
policies and subject to the availability of funds. No payments will be made 
to individuals who have not been properly established. 

1) Types of payments: 
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Payments to cooperating individuals generally fall into the following 
categories: 

a. Payments for infonnation and/or active participation. This 
category pertains to payments for information and assistance 
necessary to the development of a case or for intelligence 
infonnation. Payments for infonnation leading to a seizure of 
contraband, with no defendants, should be held to a minimum. 

b. Payments for security. Any payments for a cooperating 
individual’s personal security may be in lump sum or for actual 
expenses as they occur. These expenses include: 

(1) travel to relocate the cooperating individual and his family; 

(2) movement and storage of household goods; and 

(3) living expenses at a new location for a stated period of time. 

c. Payments to informants of another agency. Such payments are 
permitted if established as an informant by the task force. These 
payments should not be a duplication of a payment from another 
agency; however, sharing a payment is acceptable. 

All payments to cooperating individuals will be documented on task force 
cash expenditure report. 

2) Records of payments: 

The task force fonn will be used to document all payments made to a 
cooperating individual and placed in the cooperating individual's file 
at the task force office. These records will assist in the preparation of 
required “update reports” on each cooperating individual. Entries on 
this form should correspond with information reflected on the task 
force expenditure report that is used to document payments to 
cooperating individuals. These records should provide the ability to 
determine, at any given time, the total amount of money paid to a 
particular cooperating individual. 

3) Receipts and witnesses: 

Signed receipts shall be obtained from cooperating individuals for 
any cash payment or reward made by Task Force officers. 
Cooperating individuals will utilize either their true name or, at the 
discretion of the Task Force Commander, a designated alias name 
when signing all receipts. Any receipt where the signature is not 
legible or an alias signature is utilized shall include a fingerprint and 
a notation of which print is made shown on the receipt. The signing 
of receipts by a cooperating individual should be witnessed by two 
officers. A supervisor or other law enforcement officer may be 
utilized as one of these witnesses. Purchases of food, gas, or other 
miscellaneous items for cooperating individuals do not require 
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signed receipts, but shall be recorded in appropriate categories on the 
task force expenditure report. The original of any receipts will be 
forwarded to the Task Force Commander for inclusion in individual 
cooperating individual files. 

H. Legal or Administrative proceedings involving cooperating individuals 

1) Appearance on behalf of Cooperating Individuals. 

a. All Task Force officers will obtain approval from the Task Force 
Commander prior to appearing or making representations at legal 
or administrative proceedings in behalf of an active, former, or 
potential cooperating individual. 

b. Details of any officer or employee appearing or representing on 
behalf of a cooperating individual will be documented by 
memorandum and included in the cooperating individual’s task 
force file. 

2) Recommendations regarding prosecution. 

a. Task Force supervisors are authorized, in appropriate cases, to 
communicate with federal, state and county prosecutors to 
explain the extent of cooperation rendered by a cooperating 
individual. As a general rule, if representations are to be made 
on behalf of a cooperating individual in any legal proceeding, all 
supervisors will notify and coordinate such representations with 
other affected agencies and prosecutors. 

3) Security of cooperating individual files and related documents. 

a. Ail original files related to the establishment, updating, and 
re-establishment of a cooperating individual will be 
maintained at the task force office. The Task Force office 
should maintain a copy of the documentation in a separate 
and secure file. This file is administrative in nature and 
should not be used as a repository for investigative 
information. 

XV. OPERATING PROCEDURES FOR NARCOTICS DETECTOR CANINE 
UNITS 


The purpose of the following operational procedures is to provide policy for the 
operation and management of multi-county drug task force narcotics detector 
canine units. These policies and procedures are intended to provide standardized 
minimum operational procedures by which all multi-county drug task forces will 
operate in Texas. 
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A. Application 

1) These policies apply to all multi-county drug task force narcotics 
detector canines. 

2) In those cases where a canine handler's parent agency has a more 
restrictive policy in effect, the narcotics detector canine/handler team 
will be governed by the more restrictive policy. 

3) All narcotics detector canines and canine handlers must meet 
minimum requirements of certification and training. To insure the 
integrity of task force criminal cases, all task force officers will only 
utilize narcotics detector canines that meet or exceed the following 
policies and procedures. 

B. Initial Training and Certification 

1) Each narcotics detector canine/handler team will be certified by an 
approved outside agency that is designated by the Task Force 
Commander. This outside agency should also be qualified to 
provide annual re-certification. 

C. Continued Training 

1) The Task Force Commander will insure the narcotics detector 
canine/handler team completes regularly scheduled, high-quality 
training. The handlers must maintain written records and documents 
of all scheduled training, 

2) The Task Force Commander will periodically review these written 
training records. These records are the property of the task force and 
will be held at the task force. 

D. Proficiency Training Evaluations 

1) After completion of basic canine/handler team certification and 
during regularly scheduled training each canine/handler team will be 
subject to proficiency evaluations. 

2) These proficiency evaluations will be scheduled evaluations as well 
as unannounced evaluations. 

3) The Task Force Commander or his designee will be responsible for 
conducting these evaluations. 
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4) failure to meet adequate standards as detennined by the Task force 
Commander or his designee by either the handler or the canine will 
result in the team being placed out of service. 

5) Being placed out of service may result in one or more of the 
following: 

a. Additional training exercises. 

b. Disciplinary action against the handler. 

c. Removal of the canine from service. 

6) Once the Task force Commander or his designee has determined 
that additional training and successful evaluations have been 
completed the team may return to service. 

E Training Aids 

1) Limited quantities of controlled substances may be maintained at 
Task force offices for utilization in canine training. These 
controlled substances should vary in weight to provide realistic 
training for the canine, 

2) These substances must have been awarded to the appropriate law 
enforcement agency by an appropriate court order. The order should 
state that the substances are awarded for official law enforcement 
purposes and destruction. 

3) Such controlled substances will be maintained in a locked safe, in 
the custody of the Task Force Commander or his supervisory 
designee. These controlled substances will be logged out of the safe 
and provided to the canine handler when needed and returned upon 
completion of the training. 

4) Controlled substances utilized for such training should be properly 
stored, packaged and handled to prevent cross-contamination, 
damage, loss or accidental ingestion by dogs during training, 

5) Any loss of controlled substances during training shall be 
immediately reported to the Task Force Commander and 
documented in writing for supervisory review. This does not apply 
to minuscule amounts spilled by the canine/handler during training. 

6) Nothing in this policy prohibits the utilization of pseudo-cocaine or 
pseudo-heroin prepared and utilized under guidelines developed by 
Bureau of Immigration and Customs Enforcement (BICE). 

F. Procedure for Acquisition of Training Aids 
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1) Controlled substances to be utilized for canine training aids will be 
acquired from a law enforcement agency laboratory in compliance 
with Health and Safety Code, Section 481,159 (Disposition of 
Controlled Substance Property or Plant). 

2) The Task Force Commander will submit a written request to the 
Project Director for acquisition of controlled substances for training 
aids. In the written request, the Task Force Commander will verify 
that the canine/handler team is currently certified to train with the 
controlled substances requested. The Task Force Commander will 
identify where the training aids will be obtained from and certify that 
the training aids will be acquired in compliance with Health and 
Safety Code, Section 481.159 (Disposition of Controlled Substance 
Property or Plant) 

3) A written record of accountability regarding the acquisition and 
transfer of K-9 training aids will be maintained. In turn, the record 
will document the transfer to the Canine Handler. This transfer will 
be completed on each transaction and a copy of this written transfer 
will be kept on file with the Task Force. 

4) When the controlled substances can no longer be utilized for training 
purposes due to deterioration, age, etc the training aids will be 
destroyed according to the policies of the Project Director’s agency. 
A copy of the form documenting the destruction of the training aids 
will be attached to the copy of the original request letter and retained 
by the Task Force Commander. 

G. Documentation of Canine Searches 

1) Laws of search and seizure apply to narcotics detector 
canine/handler teams and as such canine handlers will insure 
that a valid legal basis exists before a canine is utilized. 

2) The canine handler will properly document each instance in 
which a narcotics detector canine/handler team was utilized 
and will forward this documentation to the Task Force 
Commander for approval and placement in the canine file. 

H. Veterinary Checkups 

1) The Task Force Commander will ensure that canines are 
scheduled annually for a veterinary checlcup. 


32 



Revised 09/01/2005 


2) The Task Force Commander will also ensure that any other required 
checkups are completed as needed. 

I. Injury to Persons and Damage to Property 

1) Any injury to a person or damage to personal property will be 
reported to the Task Force Commander immediately. 

2) A written record of the circumstances involving the incident will 
be prepared and submitted to the Task Force Commander as 
soon as practical. 

J. Canine Bites 

1) Tn the event a canine bites or scratches where it breaks the skin of 
any person, the handler will immediately notify the Task Force 
Commander. 

2) The handler will complete a report documenting the 
circumstances of the incident and submit to the Task Force 
Commander as soon as practical. 

3) When a canine is involved in a bite situation, the canine handler will 
take the canine, within 24 hours, to an approved veterinarian for 
inspection. 

4) The canine handler will also take the canine back to the approved 
veterinarian after the ten (10) day waiting period for a follow-up 
inspection. 

5) The canine handler will ensure that all bites are properly 
documented with appropriate photographs when necessary. 

K. Other Operational Procedures 

1) Under no circumstances will a police canine be utilized to search a 
person for illegal narcotics. 

2) During the utilization of a canine, the canine handler will always 
maintain sufficient control of the canine to minimize property 
damage and/or personal injury. 

3) All written records involving canine certification, training, 
proficiency evaluations, searches, personal injury or property 
damage, training aids, and veterinary check-ups will be kept in a 
separate canine file by the Task F orce Commander. 
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PROGRESS REPORT 


Definitions and instructions arc provided at the end of this document. For assistance completing the reporting 
requirements, please contact the Narcotics Ser\hce Commander of the Department of Public Safety’. 

Texas Department of Public Safety • P.O.Box 4087 • Austin. TX 78773-0430 
Phone: (512)424-2150 • Fax: (5 12) 424-2 150 • Email: taskforceinfo:®TXDPS.State.TX.US 


Kr.SPONDEN I INI'ORMATION 


Task Force OR DPS Lieutenant Area: 

Agency Name: 

Reporting Date: / / 


Please indicate which report you are submitting: 

I I Six Month Report 

• Report should include data from September through tlie end of Februan,- (i.e., the first six months) of the 
evaluation period. 

• Due 20 days after the end of the sixth month of the reporting period. 

I I Year End Report 

• Report should include data from September through the end of August (i.c., the entire tweh-e months) of 
the evaluation period. 

• Due 20 days after the end of the twelfth month of the reporting period. 


SFXTION L RESOl RC K I ARC.'IO I lAC 


1. Provide the following counts for the current reporting period: 




Number of 
DTOs: 

Number of 
Individual 
Traffickers: 

a. 

Known in }'Our impact area at the start of the reporting period 



b. 

Newly identified in }'our impact area during the reporting period 



c. 

Targeted for investigation at tlie start of tlie reporting period 



d. 

Added to the list of targets during the reporting period 



e. 

Remoi ed from the list of targets during the reporting period 




How mail}' of the DTO’s targeted by your Task Force/TJnit during tlie 
f current reporting period are on DPS's list of Priority Trafficking 
Targets? 


1 
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2. Indicate the sources used to acquire information about DTOs and Individual Traffickers in your impact 
area. Count only one source for each newly identified DTO or Individual Trafficker. Together, the 
columns should all sum to the total number of new DTOs and Traffickers identified in Question 1, Item B. 




NumberofNEW DTOs 

Number of NEW Individual 



identified in your impact 

TratTickers identified in your 



area through: 

impact area through: 

a. 

Investigation 



b. 

Drug seizures 



c. 

Currciicv seizures 



d. 

Informants 



c. 

An LEA outside vour impact area 



f 

An LEA inside > our impact area but not 
in vour Task Force/Uiiit 



g. 

OTHER: Please list as many other 
sources os applicable. Attach additional 




pases as necessary. 




Others sourcc(s): 




Otliers source(s): 




3. Indicate the total number of DTOs and Individual Traffickers your Task Force/Unit participated in 
investigating during the reporting period. Include investigations that were initiated by your Task 
Force/Unit, as well as collaborations led by other LEAs. 



Number of DTOs 
investigated by your Task 
Eorce/Unit: 

Number of Individual 
Traffickers investigated by your 
Taskforce/Unit: 

Total number of DTOs and Individual 
Traffickers investigated 




4. Indicate the number of DTOs and Individual Traffickers investigated in collaboration with partners. A 

single DTO or Trafficker can be counted in more than one category if multiple collaborators were involved. 
Include investigations initiated by your Task Force/Unit as well as those initiated by other collaborating 
partners. 




Number of 

Number of ludividual 



DTOs investigated by 
YOU r Task Forcc/Unit: 

Traffickers investigated by 
vour Task Eorcc/TJnit: 

a. 

Alone with no partners outside >our Task 
Eorce/Unit 



b. 

With local LEA partners within vour impact area 



c. 

With local LEA partners outside vour impact area 



d. 

With other state agencies 



e. 

With other federal agencies 




sFCiio.v II. SFF,( iFir f>f()r('f:vu;ni iNniAi is fs 


5. Describe outcomes associated with each of the following specific enforcement initiatives. 

a. I Number of mctlianiphctaminc labs seized. | 
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b 

Number of mctliamphctaminc lab cleanups responded to by the Texas Commission 
on Environmental Oualitv (TCEO) 


c. 

Nmnber of raves Task force/Unit officers targeted with prevention and cntbrccmcnt 
efforts 


d. 

Number of raves known to occur in vour impact area 


e. 

Number of raves where Task Force/Unit officers w ere present and visible to educate 
and discourage narticination 


f 

Number of raves cancelled or relocated due to enforcement 



6. Describe the project’s counter-terrorism activities. List them in order from most to least time and resource 
iuteusive. Consider only those specific activities that fall outside typical euforcement efforts. The following 
arc some examples of specific activities: 

• providing terrorism-related infonnation to the FBI or other agenev 

• proA'iding resources, staff or time to an anti-terrorist enforcement unit or agency 

• receiving training specifically related to counter-terrorism 

• providing counter-terrorism training or threat assessments to local organizations 

• participating in meetings to develop a coordinated enforcement response to terrorism 

Abbreviate as needed to limit each response to 255 characters or less. 

I lYES 

□ no If no, then skip to question #7 


a. 

b. 

c. 

d. 

e. 

f 

g. I Number of cases involving specific counter-terrorism activities? 
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SKC IIONJII, OITCOVILS 


7. Indicate the impacts resulting from arrests and convictions. 


a. 

Number of arrests during tlie current reporting period. (Treat multiple arrests of the same 
individual as separate incidents. Tliis data should not include multiple charges on one suspect 
resulting from the same incident.) 


b. 

Number of targeted Individual Traffickers that were arrested 


c. 

Number of indii idnals from targeted DTOs that were arrested 


d. 

Number of End-Users not counted as Traffickers tliat were arrested 


e. 

Number of DTOs targeted by your Task Force/Unit that had one or more members arrested 


f 

Number of DTOs targeted by your Task Force/Unit that had one or more members convicted 


B- 

Number of targeted DTOs tliat had their operation completely dismantled (i.e., it ceased to 
operate in your Task Forcc/Unit impact area) 



8. This question is ONLY being asked for Year End Reporting. 

Identify one outcome for each arrest identified in 7A, above. Include final outcomes for arrests that were 
reported as “pending” at the end of the last evaluation year. (If you are unable to obtain data for a 
category, leave the item blank.) 



Individuals from DTOs I 

1 Individual Traffickers I 

■aUJIllJM 

Targeted 

Un-Targeted 

Targeted 

Un-Targeted 


Number of arrested persons 
pending disposition at tlie 
time of this report 







Number of arrests resulting in; 


No charges filed by DA 






Case dismissal 






Pre-trial dii-^ersion 






Misdemeanor prosecution 
with an acquittal 






Misdemeanor prosecution 
with a conviction 






Felony prosecution with 
an acquittal 






Felony prosecution with a 
conviction 






Court -ordered substance 
abuse treatment 






Number of arrests resulting 
in other outcomes 

Describe: 
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9. Describe any problems you had problems getting data for #8 (i.e., there are blank items on 8a-i): 


10. Answer the following questions about currency, asset and drug seizures 




Currency 

Assets 

a. 

Number of currenev/asset seizures attributed to vour Task Force/Unit. 



a-l. 

Number of seizures resulting from investigations of DTOs 



a-2. 

Number of seizures resulting from investigations of Individual Traffickers 



b. 

Total value of currenev/assets seized. 

$ 

$ 

b-l. 

Total value seized as a result of investigations of DTOs 

S 

$ 

b-2. 

Total value seized as a result of investigations of Individual Traffickers 

$ 

$ 

c. 

Total value of currency/assets awarded by the court to the Task Force/Unit. 

$ 

$ 


Number of drua seizures attributed to your Task ForceAJnit. 


Number of drug seizures resulting from investigations of DTOs 


Number of dmg seizures resulting from investigations of Individual 
Traffickers 



5 
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sKcrrov (v. r\ST&CLRUi':Nr t'K:vrMNC 

1 1. Did personnel associated with this Task Force/lJnit RECEIVE training during the reporting period? 
□ Yes □ No [SKIP to 121 


If YES, please describe the type and amount of training received bv Unit personnel during the current 
reporting period. 


Training 

Number of 
sworn staff 
participating: 

Number of 
support staff 
participating: 

Number of hours 
in one complete 
training or 
presentation: 

Clandestine Lab Site Safetj- 

Trained by DPS/DEA: 




Trained by other: 




Clandestine Lab Certification 

Tiaiiied by DPS/DEA: 




Trained by other: 




Covert Operations School 

Trained by DPS: 




Trained by other: 




Fourth Amendment & Profiling 

Trained by DPS; 




Trained by other: 




Basic Narcotics Enforcement 

Trained by DPS: 




Trained by other: 




First Line Supervisor Training 

Trained by DPS; 




Trained by other: 





1 2. Report the total percentage of all officers that are currently trained in priority topic areas. 



Training 

% of ALL sworn officers that have 
comnleted trainintf on this tonic 

% of persons in 
sunenisorw roles 

a. 

Clandestine Lab Site Safetj- 



b. 

Clandestine Lab Certification 



c. 

Covert Operations School 



d. 

Fourth Amendment and Profiling 



e. 

Basic Narcotics Enforcement 



f 

First Line Supeiv'isor Training 
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13. Did personnel associated with this project PROVIDE training during the reporting period? □ Yes □ 
No ^ [SKIP to 14] 

If YES, please describe the type and amount of training delivered bv Task Force/Unit personnel during the 
current reporting period. Training delivered in multiple installments to a single audience (e.g., DARE 
programs) should be reported as one complete training event. 



Number of hours 
in one comjilctc 
training or 
pi'cscntation 

Number of times 
the complete 
training or 
presentation was 
held 

Number 
com])lcting 
the training or 
presentation 

1. Title of Training/Presentation: 




2. Indicate iflliis is: 

n A brief presenlaiion lo raise awareness of an 
issue 

□ A significant training designed to teach new 
skills and/or improve practice 

3. Specify target aiidience(s): 

□ Commiinit}’ members 
n Law enforcement 
n Professionals 
nYonlh 

n Other 

1. Title of Training/Presentation: 




2. Indicate iflliis is: 

n A brief presenlaiion lo raise awareness of an 
issue 

□ A significant training designed to teach new 
skills and/or improve practice 

3. Specify target aiidience(s): 

J Commiinit}’ members 
n Law enforcement 
n Professionals 
nYonlh 

J Ollier 
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Number of hours 
in one complete 
training or 
presentation 

Number of times 
the complete 
training or 
presentation was 
held 

Number 
completing 
the training or 
presentation 

1 . Title of Trainiiig/Prcscntation: 




2. Indicate if this is: 

n A brief presentation to raise awareness of an 
issue 

U A significaiil Irainii^ designed to teach new 
skills and/orimprove practice 

3. Specify- target audicncc(s): 

n Community’ nicinbers 
n Law enforcenienl 

J Professionals 

J Youth 

J Other 

1 . Title of Trainiiig/Presentation: 




2. Indicate if this is: 

n A brief presentation to raise awareness of an 
issue 

U A significaiil Irainii^ designed to teach new 
skills and/orimprove practice 

3. Specifi- target audicncc(s): 

n Community’ nicmbers 
n Law enforcenienl 

J Professionals 

J Youth 

J Other 
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SKC I ION COORDIN VT10.^ & SLM'OR'l FROM Dt>S RFSOI RC FS 


14. Answer the following questions describing your Task Force/Unit’s use of DPS resources during the 
reporting period. 



How often has your 
Task Force/Unit 
received 

information from 
the following DPS 
sources: 

How often has your 
Task Force/Unit 
aoDlied information 
from the following 
DPS resources: 

How useful have the 
following resources 
been for guiding the 
decisions and actions 
of the Task 

Force/lJnit: 

Intelligence publications (e.g.. 
CLEO) 

□ Not at all 

□ Rarely 

□ Occasionally 

□ Freauentlv 

□ Not at all 

□ Rare!)' 

□ Occasional!)' 

□ Frequently 

□ Not at all usefiil 

□ A little useful 

□ Very useful 

□ Extremely useful 

Analxtical Support 

n Not at all 
n Rarely 

□ Occasionally 

□ Frequently 

n Not at all 
n Rarel)' 

□ Occasionally 

□ Frequently 

□ Not at all useful 

□ A little useful 

□ Very- useful 

□ Extremely useful 

Tech Unit support 

□ Not at all 

□ Rarely 

□ Occasionally 

□ Frequently 

□ Not at all 

□ Rarel)' 

□ Occasional!)' 

□ Frequently 

□ Not at all useful 

□ A little useful 

□ Very useful 

□ ExtremeK useful 


15. Briefly describe any investigative activities or practices that did not meet expectations during the reporting 
period and the reason for the lack of success. 


16. Briefly describe any additional initiatives or special activities during the current reporting period that you 
would like included in your report. You may describe highlights of your work, new goals, special 
achievements, individual stories demonstrating success, or other information you believe is worth noting. 
Do not include the names of suspects or defendants. 
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DP's I u'litm.iiil I or lu‘i i‘ 


SF.CTrON VI. ()R0aM7.ATK)N 


17. Report the number of sworn and support personnel supported by the Task Force. 


Number of SWORN personnel assimied to the task force 


Number of SUPPORT personnel assianed to the task force 



18. List the offices your Task Force operates and utilizes. Then list the LEA’s represented at each office, as well 
as the number of officers from each LEA. The number of officers identified in the second column should 
equal the total number of sworn officers assigned to the Task Force in question 1 7a. 


Offices operated and utilized 
bv the Task Force: 

LEAs housed at each office: 

Number of officers from each 
LEA housed at each office: 

EXAMPLE 

Name of Office ;.'7 

[Name of LEA :iij 

[':■ housed at LEA 1 ] 

!Name of LEA f-If 

If housed at LEA 421 

[Name of LEA :i3] 

fi': housed at LEA .''3/ 

[Nome of LEA z4] 

ff housed at LEA 44] 

IName of LEA 45! 

If housed at LEA 451 


Name of Office #1 

LEA#1 


LEA #2 


LEA #3 


LEA #4 


LEA #5 


Name of Office #2 

LEA#1 


LEA #2 


LEA #3 


LEA #4 


LEA #5 



SKCtlON MI. MIVTSOKY HOARDS 


19. Answer the following questions about your Task Force Advisory Board. 


Number of Advisorv’ Board members during the reporting period 


Number of Advisory Board meetings during the reporting period 
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DEFINITIONS 


DPS; Texas Department of Public Safety 
LEA: Law enforcement agency. 

Drug Trafficking Organization (DTO): Typicalh’ 5 or more traffickers who operate as an integrated network 
to sell drugs outside their immediate conspirac\ . 

Individual Traffickers: A small number of individuals (typically 1-4) who work iiidependenth' within a limited 
local market to sell dmgs witli profit as their primary motive. Does NOT include End User. 

End User: Individuals who possess or sell drugs for tlie primary' purpose of supporting their own habit. 

Targeted: A subset of all loiown DTOs or Individual Traffickers identified as priority targets against which 
Task Force/Unit resources are focused aid coordinated in an effort to interrupt or shut down their operation. 
Targeted DTOs or Individual Traffickers do not include tliose acted against as ai "assist” to other law 
enforcement agencies, unless they are also a primary focus of direct investigation by your Task Force/Unit. 

Assets: Property, vehicles, or other material items of value. 

LIST OF STATE AND FEDERAL AGENCIES 

For questions tliat ask you to specify’ the state and federal agencies involved, please use tlie following listing and 
note the agency iiuniber(s) in the appropriate sections. 

State Agencies 

1 Texas Alcoholic Beverage Commission 

2 Texas Attorney General 

3 Texas Coimnission on Private Security' 

4 Texas Department of Criminal Justice 

5 Texas Department of Public Safety 

6 Texas Lotterv Commission 

7 Texas National Guard / Counterdnig Program 

8 Texas Racing Commission 

9 Texas State Board of Pharmacy- 

10 Texas Parks and Wildlife Department 

11 Texas Youth Commission 

Federal Agencies 

12 Bureau of Alcohol, Tobacco and Fireanns 

13 Drug Enforcement Administration 

14 Federal Aviation Admmistration 

15 Federal Bureau of Investigation 

16 Food and Drug Administration 

17 Internal Revenue Service 

18 National Guard Bureau 

19 U. S. Attorney's Office 

20 U. S. Border Patrol 

21 U . S . Coast Guard 

22 U. S. Customs 

23 U. S. Department of Agriculture 

24 U. S. Department of Justice 

25 U. S. Department of Treasury- 


11 



61 


26 

U. 

S. Immigration and Naturalization Service 

27 

U. 

S. Marshal 

28 

u. 

S. Office of Homeland Sccuritv’ 

29 

u. 

S. Postal Service 

30 

u. 

S. Secret Sciv-icc 
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VIOLATOR CLASSIFICATION CODES 


7.25.07 Criteria for Rating Violators 

1 . Definitions. To maintain uniformity and integrity of selections, definitions for 
various criteria are provided. 

a. DTO-Drug Trafficking Organization. A group of five or more persons 
who are involved in a cooperative effort to illegally distribute controlled 
substances, or launder the proceeds from such activity, for profit or 
income. This involvement may include direct participation or other roles 
such as leadership, management, enforcement, support or financial 
roles. All of the members do not have to be fully identified or known to 
each of the other members of the organization to meet this definition. 

b. DT-Drug Trafficker. A person who has been identified as being 
involved in the illegal distribution of controlled substances with profit or 
income as a primary motivation. 

c. CPOT-Consolidated Priority Organization Target. A Drug Trafficking 
Organization that has been identified as participating in or being involved 
in the control of significant national and international efforts in the illegal 
distribution of controlled substances and is identified on the Department 
of Justice’s CPOT list. 

d. RPOT-Regional Priority Organization Target. A Drug Trafficking 
Organization that has been identified as linked to a CPOT and is identified 
by the Regional Organized Criminal Drug Enforcement Task Force 
(OCDETF) Committee as having significant national or regional 
involvement in the distribution of controlled substances. 

e. TPOT-Texas Priority Organization Target. A Drug Trafficking 
Organization or criminal organization that has been designated by the 
Narcotics Service Commander as having been identified as located within 
Texas and having significant control or impact in the illegal distribution of 
controlled substances in Texas and or other regions. 

f. End User- A person who is the intended user of controlled substances 
creating the market for the illegal distribution of controlled substances. 
Such person is generally motivated by an addiction to one or more 
controlled substances. Such person may also sell or deliver controlled 
substances or commit other property crimes to support their individual 
drug addiction. 
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g. Clandestine Laboratory Operator. A person who is involved in the 
illegal manufacture or production of a controlled substance, normally thru 
a chemical synthesis process. 

h. Registrant. Any person or firm who is currently registered with the 
department to manufacture, distribute, analyze or dispense a controlled 
substance and Includes the person who Is acting as the agent or 
employee of the actual registrant, a pharmacist employed by a pharmacy 
as opposed to a cashier, or a department head of a manufacturing firm as 
opposed to a stockroom clerk working for the firm. 

i. Doseage Unit. That amount of drug normally used at one time by the 
end user. 

25.08 Classes of Violator. 

1. Class I Violator 

a. Sale or possession of the following drugs in at least the amounts 
listed. 

♦ Cocaine-1000 grams @ 50% purity 

♦ Methamphetamine-1000 grams @ 50% purity 

♦ Marijuana-500 kilograms 

♦ Heroin-454 grams @ 50% purity 

♦ LSD-5000 dosage units 

♦ Other Hallucinogens-25,000 dosage units for all 
Depressants 

Stimulants 

Other 

b. Any CPOT, RPOT or TPOT. 

c. Any clandestine laboratory operator producing at least 100 grams 
of a controlled substance within any 30 day period. 

2. Class II Violator 

a. Sale or possession of the following drugs in at least the amounts 
listed. 

• Cocaine-500 grams @ 50% purity 

• Methamphetamine-500 grams @ 50% purity 

• Marijuana-250 kilograms 

• Heroin-200 grams @ 50% purity 

• LSD-2500 dosage units 

• Other hallucinogens-1 0,000 dosage units for all 
Depressants- 
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Stimulants- 

Other- 

b. Any clandestine laboratory operator who produces less than 1 00 
grams in any thirty day period. 

3. Class III Violator 

a. Sale or possession of the following drugs in at least the amounts 
listed. 

• Cocaine-100 grams 

• Methamphetamine-100 grams 

• Marijuana-50 kilograms 

• Heroin-30 grams 

• LSD-1000 dosage units for all 
Other hallucinogens 
Depressants 

Stimulants 

Other 

b. Any investigation which is targeting a Drug Trafficking Organization 
that does not meet criteria as a Class I or II violator. 

4. Class IV Violator 

a. Sale or possession of the following drugs in at least the amounts 
listed. 

• Cocaine-28 grams 

• Methamphetamine-28 grams 

• Marijuana-1 pound 

• Heroin-7 grams 

• LSD-25 dosage units 

• Other controlled substances- at least 100 dosage units 

b. Information, evidence or investigation which tends to support that 
the suspect is selling smaller quantities of drugs listed in subsection 
(a) that the aggregate total in a 30 day period would reach the 
above listed quantities. 

5. Class V Violator. 

a. This category is intended to identify that person who is the end user 
of illegal drugs. This person may also be involved in a delivery of a 
controlled substance; however this criminal act appears driven by 
the need to support substance abuse and addiction. 
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b. Possession or sale of drugs or controlled substances in any 
amounts less than the above amounts listed for violators in Classes 
I, II, III of IV. 

c. A person may be elevated above this class of violator if evidence 
seized or the investigation shows a pattern of involvement in the 
sales of small amounts of controlled substances over a substantial 
period for profit. 
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Mr. Scott. Thank you very much. 

We have been joined by the Ranking Member of the Sub- 
committee of Constitution, Jerry Nadler — excuse me, Chairman of 
the Subcommittee — okay, Jerry Nadler from New York. And he will 
have comments in a few minutes. 

And the gentleman from Tennessee, Mr. Cohen, has also joined 
us. Thank you. 

Professor Natapoff? 

TESTIMONY OF ALEXANDRA NATAPOFF, PROFESSOR OF LAW, 
LOYOLA LAW SCHOOL, LOS ANGELES, CA 

Ms. Natapoff. I would like to thank Mr. Chairman and the 
Members of these Committees for the honor of appearing before 
you today. As everyone has acknowledged this morning, the use of 
criminal informants is an important part of our legal system. It is 
a broad topic. I would like to focus on just one facet of it today. 
And that is the facet that makes the Kathryn Johnston tragedy a 
common and predictable occurrence. 

The government’s use of criminal informants is largely secretive, 
unregulated, and largely unaccountable. This is especially true in 
connection with street crime and urban drug enforcement. It is this 
lack of oversight and quality-control that leads to wrongful convic- 
tions, to more crime, to disrespect for the law, and even sometimes 
official corruption. At a minimum, we need more data on and bet- 
ter oversight of this important public policy. 

The Kathryn Johnston tragedy reveals the special dangers asso- 
ciated with the use of criminal informants or snitches in poor, high- 
crime, urban communities. Informants are a cornerstone of drug 
enforcement. It is sometimes said that every drug case involves a 
snitch. 

And drug enforcement is most pervasive in poor urban commu- 
nities like the so-called Bluffs where Mrs. Johnston lived. In these 
neighborhoods, high percentages of the young male population are 
under criminal justice supervision at any given time. Here in the 
District of Columbia, for example, it is estimated to be over half. 

And a high proportion of these arrests are drug related where, 
it is common for police to pressure drug arrestees and addicts to 
provide information in exchange for lenience. As a result, many 
people are likely to be informing at any given time. 

What does this mean for law abiding citizens like Mrs. Johnston? 
It means that they must live in close proximity to criminal offend- 
ers looking for ways to work off their liability. It means that police 
in these neighborhoods will often tolerate low-level drug offenses 
and other offenses in exchange for information. 

It means that law enforcement may be less rigorous. Police who 
rely heavily on informants are more likely to act on an 
uncorroborated tip from a suspected drug dealer, as occurred in 
this case. In other words, a neighborhood with many criminal in- 
formants in it is a more dangerous and less secure place to live. 

The negotiations between criminals and the government take 
place largely off the record, without rules or public scrutiny. The 
Atlanta police could plant drugs on Fabian Sheats — you recall the 
suspected drug dealer and the first informant in this case — because 
the culture of snitching told them that it would never come to light. 
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The fact that the information he gave them was wrong is also a 
common and infamous aspect of snitching. The Atlanta police could 
fabricate an informant in order to get a warrant because the cul- 
ture of snitching told them that they would never have to produce 
an actual person in court. In other words, it is this culture of se- 
crecy, of rule breaking, of disrespect for the law and for the truth 
that led to the Kathryn Johnston tragedy. 

I have made several recommendations for legislative action in my 
written testimony. I would like to mention just one. We need to 
start collecting aggregate data on the use of confidential informants 
at the State and local as well as Federal level. Even police and 
prosecutors in the main do not know the extent of the use of in- 
formants in their own jurisdictions, how many crimes they help us 
solve, how many crimes they themselves get away with. 

Most State and local jurisdictions have no mechanism for evalu- 
ating or regulating the ways that informants are used. The Federal 
Government has begun to address this problem. And so, I would 
like to conclude with an insight from the FBI. 

In its budgetary request to Congress this year, the FBI is seeking 
funds to create a new data monitoring system for confidential in- 
formants. And it tells us, “that without the personnel necessary to 
oversee the monitoring system, the FBI will be unable to effectively 
ensure the accuracy, credibility, and reliability of information pro- 
vided by more than 15,000 confidential human sources.” 

I submit to these Committees that if the FBI cannot ensure the 
reliability of its confidential informants without better data and 
monitoring, then State and local law enforcement agencies like the 
Atlanta Police Department cannot be expected to, either. And we 
will see more tragedies like Kathryn Johnston. 

Thank you. 

[The prepared statement of Ms. Natapoff follows:] 
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Mr, Chairnian, Committee Members, 

Thank you for the honor of appearing before you today. My name is Alexandra 
Naiapoff and I am a law professor at Loyola Law School in Los Angeles. I have spent 
the past several years studying the use of criminal informants in the domestic criminal 
justice system. The two law review articles that I have written on the subject have been 
submitted for the record.' 

I. How TiiE Kathryn Johnston Tragedy Reveals the Problems with 
Using Criminal Informants 

The use of criminal informants is an important part of our criminal justice system. 
Police and prosecutors routinely cut deals with criminals for information in connection 
with all sorts of cases, from murder to antitrust to corruption to terrorism. The practice 
is, in many ways, a necessary evil, Without it, some kinds of cases could never be 
prosecuted or solved. It also has significant costs, Tt is a very broad topic and so T am 
going to concentrate today on one facet - the facet that makes the Kathryn Johnston 
tragedy a common and predictable occurrence. 

The government’s use of criminal informants is largely secretive, unregulated, 
and unaccountable. This is especially true in connection with street crime and 
urban drug enforcement This lack of oversight and quality-control leads to 
wrongful convictions, more crime, disrespect for the law, and sometimes even 
official corruption. At a minimum, we need more data on and better oversight of 
this important public policy. 

The Kathryn Johnston tragedy reveals the special dangers associated with using 
criminal informants or “snitches” in poor, high-crime, urban communities. Criminal 
informants are a cornerstone of drug enforcement - it is sometimes said that every drug 
case involves a snitch. And drug enforcement is most pervasive in poor urban 
communities like the so-called “Bluffs” where Mrs, Johnston lived. In these 
neighborhoods, high percentages of the young male population are under criminal justice 
supervision at any given time here in the District it is estimated to be over half ^ A high 
proportion of these arrests are drug related, and it is routine for police to pressure drug 
arrestees or addicts to provide information. In addition, police rely especially heavily on 


' Alexandra Natapoff, Snkching: the Instiwtinnal and Communal Consequences^ Is U. Cn>,'. L, 

Rf.v, 645 (2004); Alexandra Natapoff. Beyond Unreliable: Hom> Snitches Conlribuce to Wrongful 
Convictions. 37 G<‘)T,DF,N Gate L, Rf.v. 107 (21)06) (both articles available at 

litTp://www.l]s.edii/academics/faciilty/natapofF.]itm]); .<:ee also Alexandra Natapoff, Bait and Snitch: The 
High Co.'.i of Snitching for I, aw Enforcement.. Si.ATF,.co\f (Dec. 1 2, 2005) (ax'ailable at 
lttTp://\vww.slate.conVi^2132()92/). 

" Eric Lotke. Hobbling a Generation: h'ive Years Later (Naf I Ctr. on Institutions and Alternatives. 

Alexandria, VA. 1997); see also Marc Mauer& Trac>' Huling. Young Black .Americans and the Criminal 
Justice System: Five Years Later ( The Sentencing Project Wasliington, D.C. Oct. 1995). 
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confidential informants to get warrants in inner city zip codes ’’ As a result, many 
individuals are likely to be informing or trying to inform at any given time. In these 
communities, therefore, “snitching” is afactof life. 

What does this mean for law abiding residents like Mrs. Johnston? It means they must 
live in close proximity to criminal offenders looking for a way to work off their liability. 
Indeed, it made Kathryn Johnston’s home a target for a drug dealer. It also means that 
police in these neighborhoods tolerate petty drug offenses in exchange for information, 
and so addicts and low level dealers can often remain on the street. It also makes law 
enforcement less rigorous: police who rely heavily on infon’nants are more likely to act 
on an uncorroborated tip from a suspected drug dealer. In other words, a neighborhood 
with many criminal informants in it is a more dangerous and insecure place to live. 

These negotiations between criminals and law enforcement occur largely off the 
record, without rules or public scrutiny. This is the heart of the infonnant problem: 
secrecy and lack of accountability. The Atlanta police could plant drugs on Fabian 
Sheats - the alleged drug dealer and the first infonnant in this case -- because the culture 
of snitching told them that it w'ould never come to light. In our system, 95 percent of all 
cases are resolved by plea, not by trial. This means that the processes by which the 
government obtains information - even when they are illegal — will typically remain 
secret. 

The fact that Mr. Sheats’ information was wrong is also an infamous aspect of 
informant use. According to Northwestern Law School’s Center on Wrongful 
Convictions, nearly half of all wrongful capital convictions in this country are due to bad 
information obtained from a criminal informant. Because of the demonstrated link 
between the use of informants and wrongful convictions, at least three states - Illinois, 
Texas, and California - have passed or are considering legislation to curtail the use of 
snitch witnesses.’^ 

Informants breed fabrication. The Atlanta police could invent an informant to get a 
warrant because the culture of snitching assured them that they would never have to 
produce an actual person in court. Likewise, they could pressure Alex White to lie after 
the fact because fabrication is so common. According to research conducted by Professor 
Laurence Benner and the San Diego Warrant Project, police often fabricate informants to 
support warrant applications. This is made possible because courts almost never require 


^ Laurence A. Benner. Racial Disparity in Narcotics Search Warrants, 6 J. Gkndku. Rack& Jt.S l'. 

183 (2002); Laurence A. Benner & Qiarles T. Samarkos, Searching for Narcotics in San Diego: 
Freliminary l''inclings from the San Diego Search Warrant Froject, 36 C.AI.. WkS'I'. L. Rkv. 221 (201)0). 

Rob Warden, The Snitch System: How Snitch Testimony Sent Randy Steidi and Other Innocent 
Americans to Death Row. Center on Wrongful Convictions (Northwestern UiiiversiW School of Law, 2004) 
(available at hup://www.law.northwestem.eduAvrongfulcoinictions). 

111. Con^. Stat., cIl 725, § 5/115-21; Vernon's Ann. Tex. C.C.P. Art. 38-141: www.CCFAJ.org 
(California Commission on the Fair Administration of Justice). 
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the infonnantto be produced or the information verified. Many wrongful convictions 
have resulted from police and prosecutors using informants to bolster weak cases.^ 

Snitching also breeds crime. In this case, the police were willing to forego the 
prosecution of a suspected drug dealer with three prior felony arrests. They also had a 
long relationship with Alex White who himself has a substantial criminal record. Using 
criminal informants means, by definition, that the government is tolerating crime - both 
the crimes already committed by informants, but also the crimes informants routinely 
continue to commit. For example, the U.S Department of Justice Office of the Inspector 
General reports that ten percent of the FBTs confidential informants commit 
unauthorized crimes while working for the FBT,^ That is in addition to the crimes that 
their handlers permit them to commit.^ The news media likewise provides a steady- 
stream of evidence that informants continue to commit crimes while working for the 
government,^ 

Tn sum, this culture of secrecy, rule breaking, and disregard for the law and the truth 
is what led to the Kathryn Johnston tragedy and it is the hallmark of this land of informal, 
unregulated law enforcement practice. 

IT. The Broad Scope of Criminal Informant Use 

Everyone involved in the criminal system from judges to prosecutors to police to 
defense attorneys - agrees that informing has become a pervasive part of the legal 
system. And yet we have very little concrete data. We do not know how many 
informants are deployed by state and local police departments, how many successful 
cases they generate, how many botched investigations they ruin, and what sort of crimes 
they are permitted to commit. 

Tn the federal system, approximately 20 percent of convicted defendants receive on- 
the-record sentencing benefits as a result of cooperation pursuant to section 5K 1 . 1 of the 
Sentencing Guidelines, The percentages are higher for drug crimes, but defendants in 
every category of crime receive deals for informing, from murder to child pornography to 
white collar crime, antitrust, and terrorism. Just as many defendants cooperate and do not 


® Noitlnvesieni Law School Rcpon, supra note 4; Nina Martin, Innocence Lost, S.-VN Fkaxc'isco 

M.uwiNF, (New. 2004), 

The Federal Bureau of Investigation's Compliance with the Attorney General's lirvestigative 
Guidelines. U.S. Dep't of Justice, Office of the Inspector General (Sept. 2005) (hereiiviflerOlG Report) 
(<wailable at littp://www.usdoj.gov/oig/special/05()y/final.pdf). 

^ The Attorney General's Guidelines Regarding the Use of Confidential Informants. U.S. Dep't of 
Justice (May 2002) (establishing Tier I and Tier II categories of "otherwise illegal activin-'’ that Cl's can be 
auTborized to commit) (awnilable at http:/Avww.usdoj.gov/olp/dojguidelires.pdf)- 

^ John Glionna and Lee Romney. Snagging a Rogue Snitch, L.A. Times (Dec. 5, 2005); l•'BI 

Informant Indicted for Nine /■'elonies Including Drug Trafficking and Ohstructing. Justice. U.S. DOJ Press 
Release (Oct. 28. 2005) (available at http:/Av\vw.usdoj.gov/opa/pr/2005/October/(i5_crm_576,btinl), 
BntF.AU OF JtrsTiCF, St.atistics, Soi.iRCEBOOK OF Crwon.-u, Justicf, Statistics Table 5.36 
(2002) (hereinafter SOURCEBOOK). 
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get benefits,' ' and many more cooperate and avoid prosecution altogether and therefore 
do not show up in the statistics. 

The FBL the DEA, and other agencies handle many more informants, some of them 
also criminals, some of whom work for money alone. According to its budgetary request, 
the FBI maintains over 15,000 confidential informants, while the DEA states that it 
maintains 4,000 paid informants.'^ 

At the state and local level, it is much harder to estimate the extent to which law 
enforcement relies on criminal informants. The Kathryn Johnston case and others like it 
suggest that it is perv’asive. Drug cases typically involve snitches, sometimes more than 
one, and drug cases represent 35 percent of state felony convictions and over 1.5 million 
arrests each year.'" Investigations of other common crimes such as burglary also rely 
heavily on criminal informants. Anecdotal evidence and media reports indicate that 
snitching - and snitches gone wrong - are common in all jurisdictions. The Committee 
can thus be contldcnt that this is a pervasive issue of national importance. 

III. Recommendations 

The kind of informal deals involved in the Kathryn Johnston case are the most 
dangerous, the most secretive and unregulated, and the most subject to abuse. As part of 
these deals, crimes committed by informants are tolerated. Rules are easily broken, and 
lies are easily told and covered up. These deals are typical of drug enforcement at the 
state and local level. That means that they take place primarily in urban communities of 
color, and thus mostly affect the safety and quality of life of the poor and the vulnerable. 

The vast maj ority of police and prosecutors use criminal informants with the best 
intentions, trying to fight crime. In law enforcement arenas such as white collar crime, 
informant practices are better documented and more accountable. The infonnal, 
unregulated deals typical of street crime and drug enforcement, however, are so fraught 
with risk that additional scrutiny and regulation is needed. The legislative and Judicial 
branches should assume a larger role in shaping this vital aspect of the criminal system.'" 


’ ’ Linda Dra^ga & Jolin Kraiiicr. Suh!ilanUal A.'i.sMance: An Empirical Yarchlick Gauging EquUy in 
Gnrrem k'eiiera! Policy and Practice (U.S. Sentencing Commission, Jan. 1998) (six out often defendants 
who provided assistance did rot receive departures) (available at 

http://vvww.ussc.gov/pnblicat/5kreport.pdf). 

FBI FY 2l>()8 Authorization and Budget Request to Congress, pp. 4-22-4-25 (av-ailable at 
http://vvww usdo!.gov/jiiK l/ 2{)OKi ustifi C3tio n/officc/. l.l_i)l _mstification.doc ). 

Audit Report: The DEA’s Payments to Confidential Sources, U.S. Dep't of Justice, Office of the 
Inspector General (July 2005) (available at http://ww'vv .usdoj.gov/oig/repotts/DEA/a05). 

S()t:RCKH<K)K. Table 5.44. Table 4.1. 

’■ Eg., Henri Caiivin, 1 3 Cases Collapse After Disclosure of Informant Offenses, VV.ash. Post. (Feb. 
1 1, 2007); l•'ake Drugs: Evolution of a Scandal, D.AI.I..\sNkU'S.C<)M (available at 

!rtt p://\vww.dallasnevvs.com/s.^dws/spe/2<Kl.3/fakednigs/fnkedavgllOis.htmB : Lawrence Messina, Criminals 
Earn Cash, Beat Rap by Becoming Drug Informants. West Virginia Sunday Gazette-M.A[l (May 10, 
1998). 

Additional details regarding these recommendations are contained in my law review articles, 
supra note 1. 
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1. Data Collection and Evaluation 

Even the officials at the center of the criminal process - police and prosecutors - 
do not know the extent of the use of informants in their own j urisdictions, how many 
crimes informants help to solve, or how many crimes they get away with. Most state and 
local jurisdictions have no mechanisms for counting, evaluating or regulating the ways 
that infomiants are used. To the extent such data exists, it is not public. 

The federal government has begun to address this problem. The Department of 
Justice revised its guidelines for managing confidential informants in 2002. The Office 
of the Inspector General has conducted two audits one of the FBI and one of the DEA 
which produced significant information about the handling, reliability, and productivity 
of the confidential informants used by the federal government. The Sentencing 
Commission keeps records of how many defendants receive sentencing benefits for 
cooperation. 

The federal efforts need improvement. The OIG report on the FBI concluded that 
87 percent of the time, the FBTs handling of its informants did not comply with DOJ 
guidelines. OlG’s DEA audit also found that the DEA procedures for handling its 
confidential informants were inadequate. U.S. Attorneys offices vary widely in their 
informant practices, with little public accountability. Nevertheless, these are useful 
models on which state and local law enforcement agencies can build. 

The Committee should craft legislation to expand federal data collection on 
informant practices, and to require state and local law enforcement agencies to start 
collecting information along the lines of the federal model. Aggregate information 
including the total number of criminal informants, their zip codes, race and gender, their 
productivity in solving crimes and the crimes they commit, should then be reported to the 
Bureau of Justice Statistics along with other aggregate criminal Justice data that appears 
in the Uniforai Crime Reports. This data should be made publicly available. 

2. Permit Judicial Review of Federal Cooperation and Benefits 

Federal criminal law is currently structured to make informing the primary way 
that a defendant can obtain a departure from statutory minimum sentences or under the 
Sentencing Guidelines, It is also structured so that the decision about whether a 
defendant’s cooperation will be a basis for a departure, or whether the issue will be aired 
at all, lies entirely in the hands of the hands of the prosecutor. This is because only a 
“government motion" asserting a defendant's “substantial assistance” will permit a court 
to consider a defendant’s cooperation,’^ 


IK U.S.C. ^ 3553(e); USSG § 5K1,1; Frn, R.Crim, P. 35; ,vt>e Wadev. United States, 504 U.S. 
181 (1992) (government decision nor to file 5K1 .1 motion unreviewable except where unconsfitiilional 
motive is alleged). 
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This legislative focus on cooperation to the exclusion of all other bases for 
departure has made informing the dominant currency in federal sentencing, and a target 
for abuse, manipulation, and inconsistency. Courts should be permitted to review - and 
defendants to air - issues surrounding cooperation, without prosecutorial permission. 
The Committee should expand the bases for such departures, eliminate the "‘'government 
motion"' requirement, and permit greater j udicial review of the cooperation and reward 
process. 


3. Reliability Hearings and Corroboration Requirements 

When scientific and other experts testify in federal court, we require the court to act 
as “gatekeeper” to ensure their reliability and to protect the jury from undue prejudice 
and confusion.^^ The same concerns arise with informants, who are, after all, another 
form of compensated witness. Numerous state jurisdictions recognize the inherent 
unreliability of snitch and accomplice witnesses and require corroboration/^ These two 
measures would help alleviate the significant problem of false informant testimony at 
trial. Because such a small percentage of cases go to trial, however, it should be 
recognized that trial-based procedures can address only a part of the larger problem. 

TV. Conclusion 

The FBI has requested funds to create a new system to improve data collection and 
monitoring of its confidential infonnants. In its budget request it states that “without the 
personnel necessary to oversee the [monitoring system,] the FBI will be unable to 
effectively ensure the accuracy, credibility, and reliability of information provided by 
more than 15.000 [Confidential Human Sources].” If the FBI cannot ensure the 
reliability of its sources without better data collection and monitoring, then state and local 
law enforcement agencies such as the Atlanta police department cannot be expected to 
either, and we will continue to see tragedies like Kathryn Johnston. 

More fundamentally, when the government cuts a deal with a criminal in exchange 
for incriminating information, it implicates some of the most important values of our 
criminal system. We pride ourselves in having ajustice system that is public, 
accountable, and that follows the rule of law. The widespread use of secret deals 
threatens these ideals. Until now, we have substantially failed to scrutinize or regulate 
this official practice. As a result, our system failed to protect Kathryn Johnston, By 
establishing better oversight and regulation in this area, Congress can strengthen law 
enforcement, improve community safety, and promote justice. 


Daubert V. Merrell Dow Pharmaceuticals. 509 U.S. 579 (199.1); Rule 702, Fed. R. Evid. 

See Americnn Bar Association. Resolution. Adopted by House of Delegates Febmary 14, 2005 
(urging nationwide adoption of corroboration requirements and documenting current state legislation) 
(ai^ailable at http://www.abanet.org/leadersliip/2005/inidyear/daily/108B.doc). 
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Mr. Scott. Thank you. 

Reverend Hutchins? 

TESTIMONY OF MARKEL HUTCHINS, REVEREND, 
PHILADELPHIA BAPTIST CHURCH, ATLANTA, GA 

Reverend Hutchins. Good morning, Mr. Scott, Mr. Nadler, Mr. 
Lungren, Mr. Conyers, Mr. Johnson. Perhaps one of the greatest 
civil rights tragedies of this century happened on November 21st 
when 92-year-old Kathryn Johnston was gunned down in a hail of 
bullets in a botched drug raid at the hands of Atlanta police offi- 
cers. 

The evening of that shooting I received a telephone call from one 
of the members of my organization saying that a 92-year-old had 
been killed and that police were lying. As it turned out, the police 
not only lied to get the search warrant, they lied about the exist- 
ence of drugs. 

We later learned that they fabricated a story in order to go 
around an overt police and procedure. Instead of going through the 
appropriate channels of actually having a confidential informant to 
purchase drugs, they decided to cut corners and go and lie to a 
magistrate and say that a C.I. had purchased drugs when no such 
C.I. existed. We began to get involved with Ms. Johnston’s family, 
found that she was a star person at 92 years old, had never been 
in the hospital, took no medication at all, not even aspirin. 

Ms. Johnston represented in some real sense every American’s 
mother and grandmother and great grandmother. We appealed to 
the Justice Department to launch a full investigation. They granted 
that investigation. 

The Justice Department’s investigation found that the officers in- 
volved were not the only officers that were engaged in this kind of 
behavior. Therefore, subsequent to the three police officers who 
were indicted, two pleading guilty in the Johnston shooting, there 
have been other police officers who have now been held and will 
continue to be held criminally responsible for their actions. 

The Atlanta police officers involved in the Johnston shooting 
sought to cover up their actions by planting drugs in the home of 
a 92-year-old woman. These same police officers called upon one of 
their star confidential informants, an experienced long-time paid 
C.I. from the Atlanta Police Department, and tried to convince him 
and intimidated him wanting him to lie to cover their tracks. When 
he refused to do so, he was threatened. 

In fact, he was kidnapped by Atlanta police officers, placed in the 
back of a patrol car, and ended up having to run, open the door 
of a police car from the inside, jump out and run through the 
streets of Atlanta, a long time paid confidential informant. I am 
happy to say to you that that confidential informant joins me today 
and stands — and sits right behind me, 25-year-old, Alex White. 

Shortly after the announcement of the Johnston — of the police of- 
ficers’ guilty pleas in the Johnston shooting, Mr. Chairman, we 
began to hear from people across the country that this was not an 
isolated incident, that confidential informants were being lied on to 
judges by narcotics officers in major and smaller police depart- 
ments across this Nation. Therefore, we came to Washington, met 
with Chairman Conyers and numerous other Members of this Com- 
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mittee and asked that we would go forward with hearings like this 
one and others around the country that would expose a pattern of 
abuse of people’s civil rights and civil liberties at the hands of 
those who are entrusted to serve and protect. 

I agree with the gentleman from California. Confidential inform- 
ants are an invaluable tool in law enforcement. However, we sug- 
gest that we need better restrictions, more appropriate guidelines, 
and necessary parameters around the use of confidential inform- 
ants. And Kathryn Johnston’s life and legacy will be furthered if 
we are able to do that. 

Confidential informants, on our view, ought to be forced to ap- 
pear before judges. That will, on some level, help to eliminate the 
kinds of tragedies that we have seen in Atlanta and we have seen 
in other parts of the country. 

Chairman Conyers, you spoke of this so-called stop snitching 
hysteria that is spreading across the Nation, especially in my gen- 
eration, the hip hop generation. But I would submit that if we are 
to further the cause of the betterment of the use of confidential in- 
formants, we have got to make confidential informants mean more 
than just snitches. 

They have got to be used as appropriate tools in the fighting of 
crime. And that can only happen when there are necessary and ap- 
propriate parameters and guidelines placed around their use. 
Thank you. 

Mr. Scott. Mr. Brooks? 

TESTIMONY OF RONALD E. BROOKS, PRESIDENT, NATIONAL 

NARCOTIC OFFICERS’ ASSOCIATION COALITION, SAN FRAN- 
CISCO, CA 

Mr. Brooks. Chairmen Scott and Nadler, Mr. Lungren, Members 
of the Subcommittee, thank you for allowing me to testify before 
you on this very important topic. I represent the National Narcotic 
Officers Association’s Coalition, some 60,000 police officers on the 
front lines of drug enforcement around this Nation. 

I have served as the primary investigator, supervisor or manager 
for literally thousands of drug and gang investigations during my 
career. I have been a police officer my entire adult life. And in 
those 32 years, I have known very few police officers who set out 
to break the rules or do anything that would discredit them, their 
families or our profession. 

Unfortunately I do know of officers who have unwittingly made 
poor decisions involving the use of informants due to insufficient 
policies, a lack of supervision or inadequate training. Some of these 
regrettable decisions have resulted in the arrest of innocent per- 
sons or even much worse. 

We must reduce the risk of using informants. And I believe the 
solution lies with training officers, supervisors, and managers to 
use sound informant policies which include corroborative evidence. 

The mere thought of using an informant is distasteful for many 
people. The use of informants by law enforcement agencies invokes 
the thoughts of big brother, political spying, and the government’s 
efforts to undermine the anti-war movement during Vietnam. But 
despite the negative connotations regarding informant use, it is im- 
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portant to be mindful of the reality of conducting drug, gang, and 
terrorism investigations. 

Drug trafficking organizations, street gangs, domestic and inter- 
national terrorist organizations and closed and violently guarded 
societies. The trade craft employed by modern career criminals is 
often as sophisticated as those employed by law enforcement and 
intelligence professionals. Confidential informants, most working 
for pay or legal consideration and based upon their truthful and 
honest cooperation with law enforcement have the bona fides that 
allow them access to criminal organizations. 

I have worked undercover on hundreds of occasions. And in al- 
most every case where I was the undercover officer and in the vast 
majority of the thousands of other investigations that I have con- 
ducted or supervised there would not have been a successful con- 
clusion had it not been for the information provided or access 
gained through the use of an informant. 

On a few occasions, however, this authority has been severely 
misused. The 1999 arrest of 46 persons in Tulia, Texas, has right- 
fully been called one of the worst miscarriages of justice in mem- 
ory. These arrests were based on the work of a rogue mercenary 
cop and an informant working under the legal authority of a small 
town sheriff without benefit of policy, direction or supervision. And 
there are certainly other cases where the improper use of inform- 
ants exacerbated by a lack of adequate policies and training has re- 
sulted in the serious miscarriage of justice, including the one re- 
cently described in Atlanta, Georgia. 

But like most other professions, law enforcement and the use of 
informants by police officers should not be judged or condemned 
simply because of a relatively few instances of mismanagement and 
wrongdoing. One example of a program that has been successful in 
addressing drug and gang crimes and in protecting our commu- 
nities are the multi-jurisdictional task forces funded through the 
Byrne justice assistance grants. These task forces are co-located in 
shared facilities with common policies, consistent supervision, and 
governance provided by all of the participating executives. 

This arrangement has increased the professionalism of drug en- 
forcement and reduced the incidents of misconduct or wrongdoing. 
We must focus on training. When used in conjunction with well- 
written policies and effective supervision, good training has dem- 
onstrated that a professional environment and adequate super- 
vision can dramatically reduce the potential for the abuse of law 
enforcement’s authority. 

Unfortunately many States don’t have the standardized policies 
or training mandates or even the funds available. Fortunately a 
successful example of a training program that can dramatically 
mitigate the risk of using informants is free of charge to State, 
local, and tribal officers throughout the U.S. through the Bureau 
of Justice Assistance Center for Task Force Training. This inten- 
sive 3-day workshop dedicates most of its time and curriculum to 
the development and implementation of sound policies, risk man- 
agement, and informant procedures and ethics. 

Unfortunately funding for this program has not been included in 
the House CJS appropriations bill for 2008. The program is critical 
and is a necessary step toward stopping these abuses. 
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It is important to strive to improve law enforcement profes- 
sionalism and to reduce instances where innocent people suffer be- 
cause of improper police. But when regrettable events occur, the 
answer is not to regulate or hinder the appropriate use of inform- 
ants. The solution is to provide adequate resources and training. 

There has long been a saying in law enforcement. Good inform- 
ant, good case. Bad informant, bad case. No informant, no case. 
And that saying captures the critical nature of our work. 

When it comes to the proper use of informants, we must do more 
on training, supervision, and implementation of sound policies. 
When we appropriately manage informants, great cases, the ones 
that make our communities safer, are the results. 

But when informants are not properly used, the results could be 
devastating. But without the ability to freely use informants, law 
enforcement would have very few significant successes, organized 
criminals would operate with impunity, and the safety of our Na- 
tion would be in jeopardy. Thank you. 

[The prepared statement of Mr. Brooks follows:] 
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Statement of Ronald E. Brooks 
1 

Chairmen Scott and Nadler, Ranking Members Forbes and Franlcs, members of the Sub 
Committees, thank you for offering me the privilege of testifying before you on the 
important topic of law enforcement confidential informant practices. 

My name is Ronald Brooks and T am the President of the National Narcotic Officers’ 
Associations Coalition (NNOAC) which represents tbrty-four state narcotic officers’ 
associations with a combined membership of more than sixty thousand law enforcement 
officers from throughout the nation. 

T am an active duty thirty-two year California Law Enforcement Veteran with more than 
twenty-four years spent in drug, gang and violent crime enforcement. T have served as 
the primary investigator, supervisor or manager for thousands of drug investigations and 
enforcement operations ranging from street level buy programs in neighborhoods plagued 
with drug related gang violence to multi-national investigations targeting sophisticated 
drug trafficking organizations. 

T have written and implemented policies and procedures for managing undercover 
operations and confidential informant polices for several local, regional and statewide 
law enforcement agencies. In my capacity as a narcotic unit supervisor, manager or 
executive, 1 have been responsible for enforcing policies (including those regulating 
informant use), investigating employee misconduct and participating in the disciplinary 
process for officers that do not follow relevant laws or policies. 
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For more than twenty years I have developed curriculum for and taught courses in drug 
investigation and the management of drug enforcement operations for the Drug 
Enforcement Administration, California Department of Justice, California Narcotic 
Officer’s Association and the United States Department of Justice-Bureau of Justice 
Assistance. My instruction has included sections addressing: ethics, integrity, policy 
development, risk assessment, undercover operations and informant management. More 
importantly, I have learned about narcotic enforcement the hard way - by witnessing 
firsthand, the despair, death, disease, violence and devastation that illicit drug use brings 
to individuals, families and communities across our great nation. 

Thanks to the leadership provided by the United States Congress, there is considerable 
good news to report to the American public regarding the light against drugs and drug 
related violent crime. In recent years, the White House Office of National Drug Control 
Policy (ONDCP) has reported significant reductions in overall drug use. Moreover, our 
nation has experienced dramatic reductions in both violent and property crime as part of a 
multi-year trend. This is in part a result of law enforcement’s success in battling drug 
abuse, gangs and drug related crime. 

Many of us look with pride on the accomplishments brought about by the implementation 
of a balanced and comprehensive drug strategy, but these successes would not have 
occurred had it not been for aggressive law enforcement. Efforts that included using all 
of the legal and generally accepted investigative techniques available to America’s law 
enforcement officers including court authorized wire taps, surveillance, interviews of 
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suspects, victims and witnesses, review' of documentary evidence, undercover operations 
and utilizing information and access provided by confidential informants working under 
the direction and control of law enforcement officers. 

The mere thought of using an informant is distasteful for many persons. The use of 
informants by government entities including law enforcement agencies evokes thoughts 
of “Big Brother”, political spying during the “red scare” of the 1950’s and the 
government’s efforts to undermine the anti-war movement during the Viet Nam war. 
Despite these negative connotations it is important to understand the reality of conducting 
criminal drug, gang, violent crime and terrorism investigations. 

Drug trafficking organizations, criminal gangs, domestic and international terrorist 
organizations and other organized crime groups are closed and violently guarded 
societies. The persons who participate in these vicious and disruptive criminal activities 
are professionals in their own right and much like legitimate businesses, protecting their 
corporate secrets; they use the cloak of secrecy combined with violence, fear and 
intimidation, to inoculate themselves against intrusion by law enforcement which could 
mean incarceration, loss of contraband or assets and in some cases deportation or even a 
death penalty sentence. The tradecraft employed by modern career criminals is often as 
sophisticated as that employed by law enforcement professionals or even the intelligence 
community. To avoid detection and arrest, dmg traffickers and other criminals are 
guarded with their identities and information and are very cautious about whom they 
meet, transact business with or allow into the inner circle of their violent organizations. 
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1 have worked undercover on hundreds of occasions. Posing as a criminal, 1 have 
purchased and sold illegal drugs, precursor chemicals, firearms, explosives and stolen 
property. T have witnessed the planning of violent crimes including murder and have 
infiltrated criminal tax evasion and money laundering schemes. My undercover efforts 
have resulted in the arrest of serious criminals, the seizure of significant quantities of 
drugs, assets, clandestine drug labs and weapons; and have prevented several violent 
crimes. In almost every case where 1 was the undercover officer, and in the vast majority 
of the thousands of other drug, gang and firearms investigations that 1 have conducted, 
supervised or managed, we would not have reached a successful conclusion had it not 
been for the information provided or access gained through the use of a confidential 
informant. 

There has long been a saying in law enforcement, “good informant - good case, bad 
informant - bad case, no informant - no case”. That saying truly sums it all up. When 
we appropriately manage informants, great cases, ones that make our community safe are 
the result. When informants are improperly used, the results can be devastating. But 
without the ability to freely use informants, law enforcement would have very few 
significant investigative successes, organized criminals would operate with impunity and 
the safety of our nation would be in jeopardy. 

Informants are motivated by many things, but most frequently by: greed - the desire to be 
paid for their services, or fear - the desire to trade information for leniency in prosecution 
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or sentencing. Informants may also be motivated by a desire to protect their community, 
eliminate competition, seek revenge or sometimes, by the perverse desire to be a front 
seat participant in the dangerous world of criminal investigations. I can safely say that 
most of these informants would not qualify as productive members of society and you 
probably would not want them as your next-door neighbor. Just as you would not want 
the criminals that they are assisting to investigate residing next door. But it is for 
precisely that reason that these confidential informants are indispensable investigative 
assets. Confidential informants, most working for pay or legal consideration based upon 
their truthful and honest cooperation with law enforcement, have the bona-fides that 
allow them access to criminal organizations. 

There have been many instances, including several well known cases where informants, 
in an effort to seek favorable consideration from law enforcement, receive payment for 
services, destroy competition or settle grudges, have lied or provided inaccurate 
information that resulted in the arrest of innocent persons or other inappropriate law 
enforcement actions. 

Some of these cases have achieved significant notoriety including the recent Atlanta 
Police Department shooting death of 88 year old Kathryn Johnston in a case where at first 
blush, improper informant management and wanton disregard for standard law 
enforcement practice appears to have caused or contributed to this terrible tragedy. Or 
the 1999 arrest of forty-six persons in Tulia Texas in what has rightfully been called one 
of the worst miscarriages of justice in recent memory. These arrests were based upon the 
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work of a rogue mercenary law enforcement officer and his informant working under the 
legal authority of a small town sheriff without the benefit of generally accepted policies 
or adequate training and supervision. There are certainly other cases where improper use 
of informants, corruption, and a lack of adequate policies, training or supervision has 
resulted in serious miscarriages of justice. But like most other professions, law 
enforcement and the use of confidential informants by police officers should not be 
judged or condemned simply because of a relatively few instances of mismanagement or 
wrongdoing. 

Unfortunately, cops are easy to take for granted. We often underestimate the significance 
of the security around us because we become accustomed to living in a relatively safe 
environment. But taking the life-and-death role of drug law enforcement officers for 
granted, especially at this time in our history, would be a terrible mistake. Instances of 
police misconduct are immediately reported in the press and right&lly so. After all, we 
live in a free and transparent society where our public servants are held to a high 
standard. Unfortunately, what rarely appears in the media is the good work of the more 
than 870,000 sworn law enforcement officers serving in Federal, state, local and tribal 
law enforcement agencies throughout the United States as they struggle against the tide 
of drug abuse, gangs and violent crime. The overwhelming numbers of these officers 
serve honorably and are willing, if necessary to lay down their lives in the service of their 
communities and this great nation. For those officers charged with investigating 
terrorism, drugs, gangs and other organized crime, using confidential informants is an 
important, valuable and necessary tool in crime suppression, the maintenance of safe 
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communities and the protection of our homeland. It is the use of confidential informants, 
as part of a comprehensive investigative and enforcement strategy that has helped to keep 
our communities safe and has contributed to the recent reduction in drug, property and 
violent crime. T have supervised thousands of undercover operations and T know from 
experience, that even the most skilled undercover officer would not be able to penetrate 
most organizations were it not for confidential informants who have earned the trust of 
the members of that criminal enterprise. 

Since September 11, 2001, the focus of federal assistance to state and local public safety 
agencies has shifted to protecting the homeland from terrorist activities and equipping 
first responders. This is appropriately the top priority right now. However, the shift has 
now come at the expense of traditional law enforcement missions, such as drug 
enforcement, which not only impacts communities on a daily basis, but are directly tied 
to the Global War on Terror. In shifting resources to homeland security, we must not 
lose our focus on drug enforcement and prevention. In fact, protecting our homeland 
MUST mean protecting citizens from drug traffickers and violent drug gangs. 

The damage created by the abuse of illegal drugs has not been erased by the events of 
September 1 1*. Probably more than most Americans, the members of the NNOAC 
understand the danger that illegal drugs pose to the fabric of our society. We lost almost 
3,000 Americans on September ll”’. In contrast, more than 30,000 Americans die each 
year - as a direct result of illicit drug abuse and its related effects. In addition, ONDCP 
estimates that illicit drug use costs our society $160 billion each year. I believe that the 
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loss of 30,000 lives annually and a cost of $160 billion each year means that drug 
trafficking is a fonn of home-grown terrorism in America. 

Since September 11* no child on U.S. soil has been injured or killed in a foreign- 
organized terrorist attack. But almost every child, regardless of race, gender or economic 
background will be asked by friends or acquaintances to try dangerous illegal drugs. 
Each child will struggle with a choice that has the real potential to ruin their life, a choice 
that - wrongly made - will cause them to sacrifice their health, mental state, education, 
and family. Stumbling into the world of drugs will likely force them to be estranged 
from family, friends and faith, far too often robbing them of life itself Unfortunately, 
many of our nation’s young people will make that life-altering choice this year - a choice 
with devastating results. But we know that we can reduce that risk when we reduce the 
availability of drugs, increase costs, make a strong social statement that drug use won’t 
be tolerated and reduce the influence of gangs and other thugs on impressionable teens. 

We don't allow ourselves to fight terrorism with one hand tied behind our back. Altering 
law enforcement’s ability to use confidential informants would tie the strong hand of 
state and local law enforcement behind its back by reducing the investigative techniques 
that are available to investigate drugs gangs and other crimes. 

One example of a program that has truly been successful in addressing drug and gang 
crime and in protecting our communities are the multi-jurisdictional task forces funded 
through the Edward Byrne Justice Assistant Grant. These taskforces are collocated in 
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shared facilities with common policies and procedures, consistent supervision and 
governances provided by all of the participating law enforcement executives. This 
arrangement has increased the professionalism of drug enforcement and reduced the 
incidents of misconduct or wrongdoing including those associated with the use of 
informants. In 2004, Byrne Grant funds were used to help finance more than 400 multi- 
jurisdictional task forces nationwide. Based on the 2004 Annual Report submitted by the 
State Administrating Agencies those task forces alone reported: 

286.000 drug arrests 

S259 million in cash and property forfeited 
5,600 clandestine methamphetamine labs dismantled 

55.000 weapons seized 

1.8 million grams of powdered cocaine seized 

278.000 grams of crack cocaine seized 

73.000 grams of heroin seized 

27 million kilograms of marijuana seized 
75 million marijuana plants seized. 

I can assure you, based upon my thirty-two years of law enforcement experience and 
regular conversations with NNOAC members across the country, that the vast majority of 


those cases were made with the assistance of confidential informants. 
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As citizens of a free society we should be concerned with the use of informants but we 
must not allow the improper actions of a relatively small number of informants or police 
officers to jeopardize a legitimate investigative technique that has helped protect our 
nation from terrorism, drugs and violent gangs such as the Crips and MSI 3. 

Nationwide, drug abuse has been on the top of America’s families concerns for over 
twenty years. In a poll conducted last year in the Central Valley of California, citizens 
listed the danger of methamphetamine and meth related crime as more significant 
concerns than the war in Iraq, terrorism, rising gas prices, and the economy. 1 am sure 
that those citizens are more than willing to allow law enforcement to use informants and 
other legal investigative techniques if it will help reduce the drug threat in their 
community. 

On May 15*'' this year, 1 attended the National Law Enforcement Officer’s Memorial 
Service on the steps of the United States Capitol. During that service President George 
W. Bush memorialized the sacrifice of more than 18,000 American law enforcement 
officers who paid with their lives since the founding of America to help make our country 
a safe place to work, live and raise our children. On June 8, 2006, T joined thousands of 
grieving family members at a candle light vigil lead by parents and the Drug Enforcement 
Administration to remember our nation’s children who have been lost to drugs. These 
two memorial services serve as a reminder of the importance of drug enforcement and of 
the need to allow America’s police ofScers to have the tools necessary to fight back 
against terrorism, drugs and gangs. As Americans, we must never give up our fight to 
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preserve, protect and defend this great nation from the scourge of drugs, gangs and 
violent crime. To do so, would dishonor the memory of my fellow police officers and 
those who have died as a result of drug abuse. It is solemn duty to do everything in our 
power to keep our nation’ s most precious treasure, our children safe and drug free. 

While I know that as members of the Congress you each understand the impact of drugs 
and gangs on the safety of our communities, especially in your own districts. But often, 
discussions in Washington regarding public safety and drug policy can become academic 
and not grounded in reality. The truth is, for the 60,000 members of the NNOAC and for 
law enforcement officers, fire fighters, EMS workers, probation officers, drug court 
judges and treatment professionals, that these issues involve real-life tragedies. 

From a personal point of view, my civilian friends are often concerned about the physical 
and emotional toll that thirty-two years of facing the danger of working undercover and 
conducting tactical operations against illicit drug dealers has taken on me. The truth is, 
as a police officer you learn to live with the danger, long hours and time away from 
family. What keeps me up at night is the death, fear, economic despair and ruined lives I 
see as a result of drug addiction, gangs and drug related violent crime. It is hard to watch 
generations of families succumb to the downward spiral of drug abuse and addiction. It 
is heartbreaking to carry children out of meth houses breathing the poisonous gas; it is a 
tragedy to see families like the Dawson family in Baltimore, Maryland who were 
subjected to the worst fonn of terrorism at the hands of drug dealers. 
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America’s law enforcement officers are driven by a commitment to fight the scourge of 
drug abuse, by recurring images of innocent children lying in dirty diapers who are living 
in deplorable and dangerous conditions and suffering from malnutrition, with drug 
addicted parents who often abuse them and unable to care for them. My colleagues and I 
are driven to face the danger of drug enforcement by witnessing impressionable young 
lives ruined when they are lured into a culture of crime by adults promising quick money. 

1 have been a police officer my entire adult life. While serving as the President of the 
NNOAC, I have spoken at law enforcement conferences and met with narcotic officers 
from throughout the United States. I have known very few police officers who have set 
out to break the rules, create a scandal, or do anything that would discredit themselves, 
their family or our profession. Unfortunately 1 do know of officers who unwittingly, 
because of Insufficient policies, a lack of supervision, inadequate or non existent training 
have made poor decisions involving the use of confidential informants. Some of these 
regrettable decisions have resulted in unnecessary injuries, the arrest of innocent persons 
or other unwarranted police action. The answer to this challenge of reducing the risk of 
using informants lies not with mere regulations but with teaching agencies sound 
informant policies and providing officers, supervisors and managers that must work in 
this high risk, high liability field of drug and gang enforcement with the information they 
need to do their job in a professional and credible manner. 

During the past twenty years in my own state of California there have been very few 
instances of scandals, corruption, injury or death attributed to the improper use of 
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confidential informants. This is due in part to standard polices and procedures adopted 
by law enforcement agencies throughout the state to regulate the use of informants. 
These policies include regulations mandating the need to adequately identify and approve 
informants, avoiding the use of those informants who pose a higher than acceptable risk, 
the requirement for supervisory and management oversight when informants are used and 
many other regulations that are based upon past experience. The professionalism 
surrounding the use of informants is also directly attributable to the high standards 
imposed by the California Commission on Police Officer Standards and Training (POST) 
and the availability of free or inexpensive high quality drug enforcement training through 
the California Narcotic Officers Association and the California Department of Justice. 
Training classes that focus on the appropriate control and management of informants, the 
assessment and management of risks associated with the use of informants and 
undercover operations, and integrity and ethics training that is designed to instill a culture 
of ethical conduct among California’s law enforcement officers. This training, when 
used in conjunction with well written policies and effective supervision has demonstrated 
that a professional environment and adequate supervision can dramatically reduces the 
potential for the abuse of law enforcement authority or the misuse of confidential 
informants as an investigative tool. 

Unfortunately, many states do not have standardized policies, training mandates or even 
funds available to provide drug enforcement training. Luckily, a very successful example 
of a training program that can dramatically mitigate the risk of using confidential 
informants is available free of charge to state, local and tribal police officers from 
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throughout the United States through the Bureau of Justice Assistance, Center for Task 
Force Training (CenTF). Since 2001, this program has trained more than 2,300 narcotic 
supervisors and managers at 60 Narcotic Task Force Commanders Workshops and 5,366 
investigators at 106 Methamphetamine Investigation Management workshops held at 
locations throughout the United States. The intensive three day Commanders Workshop 
dedicates most of its time and curriculum on the development and implementation of 
sound policies and procedures, assessment and management of risk, management of 
informants and how managers can establish an ethical culture within their law 
enforcement unit. The training also provides many articles, sample policies and other 
reference materials for use in effectively managing a drug investigation unit or informant 
program. 

I would encourage the members of this committee and your colleagues in the Congress to 
understand the continuing threat to the security of our nation that is posed not only by 
foreign bom terrorists but by drug traffickers, drug related violent criminals and the 
continued growth of street gangs. I hope you will recognize that America’s law 
enforcement officers including those represented by the NNOAC are risking their lives 
each day to protect their communities and the nation from our own homegrown terrorism 
- dmgs and gangs. While I agree that it is important to strive to improve law 
enforcement’s professionalism and to reduce the instances where innocent persons suffer 
because of improper law enforcement conduct, the answer is not to regulate or hinder the 
appropriate use of confidential informants, the solution is to provide adequate resources 
and training to allow law enforcement officers to carry out their sworn obligation. 
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America’s law enforcement professionals need all of the tools currently at their disposal 
including the highly successful multi-jurisdictional task forces funded by the Byrne 
Grants and the ability to use legal and acceptable investigative techniques such as 
confidential informants in their never ending fight against crime. Law enforcement has 
registered encouraging success in the battle against drugs and violence. 

We have also prevented attacks on our homeland from foreign or homegrown terrorists 
using information or access obtained through confidential informants. Earlier this year, it 
was a confidential informant who assisted the FBI by acting under their direction and 
control to infiltrate a New Jersey based terrorist cell. This informant gathered critical 
evidence for use in prosecution and more importantly assisted in thwarting a planned 
attack on Fort Dix. And it was an informant, arrested on drug crimes that provided the 
information that disrupted a planned attack on the fuel farm at JFK Airport. 

These cases have national and international significance in the global war on terror, but 
they are no more significant than a case involving a planned gang murder if the person’s 
who’s life was saved was that of a loved-one. These types of investigations and 
thousands of others, big and small will not be made without the techniques and resources 
including the use of informants that we now rely upon. 

1 would urge the members of the House Committee on the Judiciary and especially the 
members of these two subcommittees to work with the NNOAC to continue to fund the 


Byrne Program and to increase funding and availability for BJA’s CenTF program so that 
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every law enforcement officer who needs training receives it, so we can continue to 
improve the professionalism and efficiency of America’s law enforcement programs. 

Thank you for inviting me to testify and for taking the time to listen to my presentation. T 
have submitted my full comments for the record and I will be happy to answer and 
questions that you might have. 
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Mr. Scott. Thank you very much. 

We have been joined by the gentleman from Massachusetts, Mr. 
Delahunt. His legislation has been already referenced earlier today. 
And the gentlelady from Texas, Ms. Jackson Lee has joined us. 

Ms. Speight? 

TESTIMONY OF DOROTHY JOHNSON-SPEIGHT, FOUNDER AND 

EXECUTIVE DIRECTOR, MOTHERS IN CHARGE, PHILADEL- 
PHIA, PA 

Ms. Johnson-Speight. Good morning, and thank you for the op- 
portunity to speak before this Committee this morning. My name 
is Dorothy Johnson-Speight and I am the executive director and 
founder of Mothers in Charge. 

As a mother of a teenager living in urban America, I always lived 
with some level of fear. The statistical data provides the grim facts. 
Homicide is the leading cause of death among African-American 
males between the ages of 14 and 24 . 

These homicides are often perpetuated by offenders with long 
lists of criminal activity that also includes murder. I don’t think 
any mother or father should live with the fear and fact that their 
children may not be alive to see 25 because of violence in the com- 
munity. 

My son Khaaliq graduated from the University of Maryland, and 
a few years later was going back to complete his graduate degree. 
Our plan was that we would work together and work with children 
at risk. He would get his master’s, and I would get my Ph.D., and 
we would practice together. 

In December, only 6 months after his 24th birthday, I experi- 
enced my worst nightmare. My son became one of those statistics. 
At age 24 and-a-half, he was shot to death on the streets of Phila- 
delphia over a parking space. 

This is my son Khaaliq. This is his picture graduation from the 
University of Maryland in 1999. 

The person responsible for my son’s death was caught over the 
next few days. A month later, while watching the news, I saw a 
plea from a mother who lost her son in the same neighborhood. She 
was looking for someone to step up and speak up with information 
in the fatal stabbing of her 19-year-old son, Justin. She had only 
a few clues, but those clues seemed to be familiar to me. 

Because of my need to come forward with any information that 
may be pertinent to her case, I went in search to find this mother. 
After our meeting, we learned that the same angry man that mur- 
dered my son, Khaaliq, had murdered her son, Justin Donnelly, 5 
months earlier. 

This man was seen in the community several times after Justin’s 
death. And because he was known as such a violent person in that 
community, the people of that community were afraid to come for- 
ward. They had information, but he walked the streets for 5 
months until he murdered my son. 

I am constantly reminded that if one person had provided the 
necessary information after Justin’s murder, maybe Khaaliq would 
still be alive today. I live with that awful pain every day. 

The murderer was ultimately found guilty of first degree murder 
for both crimes and is currently serving two life sentences. Al- 
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though justice was served, it does not stop the pain that I feel 
every day, and it will not bring back our son. 

This is a picture of 19-year-old Justin Donnelly. And his mother 
is here with me today. 

Both of our children were killed by the same person four blocks 
away. And people had information, but they were afraid to come 
forward. 

In 2003, Ruth and I took our anger and our pain and joined 
other mothers who had lost children and started Mothers in 
Charge. We now have a membership of over 300 women, mainly 
mostly mothers who have lost children facilitating violence preven- 
tion and intervention programs for children, parent education pro- 
grams, and other various community support services. 

These services include a mentoring program with the juvenile of- 
fenders housed in the House of Corrections, grief and loss group 
counseling sessions with children at Carson Valley School. And we 
are currently administering a reading STARS program, a program 
where we tutor and challenge young people to increase their read- 
ing skills and run two female rites of passage programs. 

We have chapters in Philadelphia, Pennsylvania and its sur- 
rounding communities, as well. And we will soon open a chapter in 
New York, North Carolina, Georgia, and California. 

Potential witnesses need support to come forward. They need to 
be supported to provide information. They need to not be intimi- 
dated by crime, by criminals who are often in our communities 
committing the same crime over and over again. 

In addition to Mothers in Charge, starting our organization, we 
have become an integral part of a campaign called Step Up, Speak 
Up. Step Up, Speak Up began as a partnership between the Fed- 
eral Bureau of Investigation, the Philadelphia Division’s Commu- 
nity Relations Unit, Mothers in Charge, and Clear Channel Out- 
door in an effort to encourage citizens living in the Philadelphia 
area to cooperate with law enforcement. The SUSU initiative is an 
outreach program to reduce community-wide fear and intimidation 
and to encourage citizens to cooperate and provide information to 
law enforcement. 

The campaign was created as a response to the Stop Snitching 
and the Don’t Talk 2 Police t-shirts, video and music. Law enforce- 
ment agencies rely and depend on the cooperation and testimony 
of witnesses and recognize that witnesses sometimes feel intimi- 
dated even when there is no actual danger of retaliation. The Step 
Up, Speak Up campaign is not a structured organization, but a 
process to support goals and activities that emerge from grass roots 
community organizations attempting to encourage witness coopera- 
tion. 

Although there is no legal obligation to contact the police or law 
enforcement agencies, the information provided by witnesses could 
make the difference in bringing a criminal to justice. Citizen co- 
operation could prevent further crimes and protect others from be- 
coming victims. 

It is a criminal offense to intimidate a witness or anyone assist- 
ing law enforcement in an investigation. Some forms of intimida- 
tion are community- wide and subtle, such as the Stop Snitching 
apparel and the display of this apparel and those messages that 
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are popular through music and video. The SUSU campaign is a re- 
sponse to those subtle forms of intimidation. 

However, there needs to be more of a concerted effort to address 
the undermining of the work of law enforcement with this Stop the 
Snitching culture that has emerged across this country and are 
claiming lives because of it. Mothers in Charge and Step Up, Speak 
Up is an example of what can happen when we make a commit- 
ment to make a difference. 

We have to understand the importance of witness intimidation 
and create ways to counteract it by protecting our Nation’s citizens 
against violent criminals. If we are unable to protect and support 
our communities and wanting to speak up about criminal activity, 
it will continue to undermine the hard work of law enforcement 
agencies and grass roots organizations. 

We need judicial and legislative assistance to rid our commu- 
nities of witness intimidation with stricter legislation that will in 
turn allow law abiding citizens to feel safer in coming forth with 
information that will rid our streets of violent and repeat criminals. 

Today in Philadelphia there are 220 murders to date. A lot of 
them are unsolved because people are afraid to come forward. 
Human sources are a key to law enforcement. I ask that you sup- 
port people who want to come forward and provide information to 
address the issue of violence in our communities across this coun- 
try. 

I thank you. 

[The prepared statement of Ms. Johnson-Speight follows:] 

Prepared Statement of Dorothy Johnson-Speight 

ffl 

W ANTS MX; TO HELP 

_CTOP TVIE VlOLEJi^ 


*The Hatfield Hous* * *3201 West OIrard Avenue *Phlladelphla, PA 19130* 

*Telephone: 21S-236-3937 *Fax: 21S-236-7622* 

Good morning. My name is Dorothy Johnson-Speight and I am the Executive Di- 
rector and Founder of Mothers In Charge. As the mother of a teenager living in 
Urban America, I always lived with some level of fear. The statistical data provides 
the grim facts: homicide is the leading cause of death of African American males 
between the ages of 14 and 24. These homicides are often perpetuated by offenders 
with long lists of criminal activity that also includes murder. I don’t think any 
mothers or fathers should live with the fear and fact that their children may not 
be alive to see their 25th birthday. 

My son Khaaliq graduated from college a few years earlier and was going back 
to complete his graduate degree in January. Our plan was that we would work with 
children at risk, I would get my Doctorate, and we would go into practice together. 
In December, only six months after his 24th birthday, I experienced my worst night- 
mare. My son became one of the statistics. At age 241/2 he was murdered; shot to 
death on the streets of Philadelphia over a parking space. 
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My story is like too many stories in all urban communities. December 6, 2001 just 
after midnight my phone rang. It was my stepson. He told me to come quickly - 
Khaaliq had been shot. My son had been shot 7 times by an angry man over a park- 
ing space that stopped only because his gun jammed. Because this man was so filled 
with hate, he stood over my bleeding son and kicked him in the face. 

The person responsible for my son’s death was caught over the next few days. A 
month later, while watching the late news I saw a plea from a mother who lost her 
son in the same neighborhood. She was looking for someone to step up and speak 
up with information in the fatal stabbing of her 19 year old, Justin. She had only 
a few clues that seem to be familiar to me. Because of my need to come forward 
with any information that may be pertinent to her case, I went in search to find 
this mother. After further investigation we learned that the same angry man that 
murdered my son Khaaliq had murdered her son Justin Donnelly, 5 months earlier. 
This man was seen in the community several times after Justin’s death and because 
he was known as such a violent person in that community - the people of that com- 
munity were afraid to come forward. They knew what he was capable of, and did 
not want to suffer the same fate. Because no one came forward and provided infor- 
mation, he walked the streets every day until he murdered my son. I am constantly 
reminded that if one person had provided the necessary information before my son’s 
murder, Khaaliq would still be alive today. I live with that awful pain everyday. 
His murderer was ultimately found guilty of first degree murder for both crimes and 
is currently serving two life sentences. Although justice was served it does not stop 
the pain I feel each day and it will not bring back my son. 

In 2003, Ruth and I took our anger and pain and joined other mothers in starting 
Mothers In Charge. We now have a membership of over 300 people and facilitate 
violence prevention and intervention programs for children, parent education pro- 
grams, and other various community support services. These services include a men- 
toring program with the juvenile offenders housed in the House of Corrections, grief 
and loss group counseling sessions with the Carson Valley School and Residential 
Facility, as well as countless violence prevention workshop presentations throughout 
the school district and the city of Philadelphia. We are currently administering the 
Reading STARS program, a program where we tutor challenged young people to in- 
crease their reading skills, as well as run two female rites of passage programs to 
encourage self-esteem and self-respect among the young female population. We have 
chapters in Philadelphia, Pennsylvania and its surrounding communities, as well as 
chapters soon opening in New York, North Carolina, Georgia, and California. 

In addition. Mothers In Charge has become a inte^al part of The Step Up, Speak 
Up (SUSU) Campaign. SUSU Began as a partnership between the Federal Bureau 
of Investigation (FBI) Philadelphia Division’s Community Relations Unit, Mothers 
In Charge and Clear Channel Outdoor in an effort to encourage citizens living in 
the Philadelphia area to cooperate with law enforcement. 

The SUSU initiative is an outreach program to reduce community-wide fear and 
intimidation and to encourage citizens to cooperate and provide information to law 
enforcement. The campaign was created as a response to the “Stop Snitching” and 
the “Don’t Talk 2 Police” t-shirts, video and music. Law enforcement agencies rely 
and depend on the cooperation and testimony of witnesses and recognize that wit- 
nesses sometimes feel intimidated even when there is no actual danger of retalia- 
tion. 

The Step Up, Speak Up campaign is not a structured organization, but a process 
to support goals and activities that emerge from grass roots community organiza- 
tions attempting to encourage witness cooperation. 

Although there is no legal obligation to contact the police or other law enforce- 
ment agencies, the information provided by witnesses could make the difference in 
bringing a criminal to justice. Citizen cooperation could prevent further crimes and 
protect others from becoming victims. It is a criminal offense to intimidate a witness 
or anyone assisting law enforcement in an investigation. Some forms of intimidation 
are community-wide and subtle, such as the “Stop Snitching” apparel and the dis- 
play of this apparel and those messages through popular music and videos. The 
SUSU campaign is a response to those subtle forms of intimidation. 

In addition to fear, a witness may be deterred from providing information and tes- 
tifying because of strong community ties and a distrust of therefore, in addition to 
providing a resource list for the public with the contact numbers of law enforcement 
agencies they can call if they have information about a violent crime, the Step Up, 
Speak Up brochure specifically contains a resource list with the contact numbers for 
government witness programs and community groups which support and affirm the 
role of witnesses in solving and reducing violent crime. 

Mothers In Charge and SUSU is an example of what can happen when we make 
a commitment to make a difference. We have to understand the importance of wit- 
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ness intimidation and create ways to counteract it in protecting our nation’s citizens 
against these violent criminals. If we are unable to protect and support our commu- 
nities in wanting to speak up about criminal activity, it will continue to undermine 
the hard work of law enforcement agencies and grassroots organizations. We need 
judicial and legislative assistance to rid our communities of witness intimidation 
with stricter legislation; this will in turn allow law abiding citizens to feel safer in 
coming forward with information that can rid our streets of violent, repeat offend- 

Thank You. 

Mr. Scott. Thank you very much. 

And I failed to reference when I mentioned the gentleman from 
Massachusetts, the bill introduced by the gentleman from Massa- 
chusetts the gentlelady from Texas has introduced H.R. 253 enti- 
tled No More Tulias: Drug Enforcement Evidentiary Standards Im- 
provement Act to try to avoid situations that happened in Tulia. 

We will now have questions from Members. And we will subject 
ourselves to the 5-minute rule. And I will begin by recognizing my- 
self for 5 minutes. 

Mr. Murphy, has the Department of Justice changed policy in 
use of confidential informants in the last few years? 

Mr. Murphy. Yes, we have. Chairman Scott. We have imple- 
mented a comprehensive series of changes associated with man- 
aging our human sources more effectively, more responsibly, and 
more efficiently. 

Mr. Scott. Has the change made a difference? 

Mr. Murphy. I would say it is too early to tell. The formal 
changes only took place in June of this year in terms of the imple- 
mentation of those. But they are a rigorous set of changes, both in 
terms of how we manage human sources and how we validate and 
continue to sustain human sources. And we have confidence that 
they will over time improve and allow us to continually improve 
our human source program. 

Mr. Scott. Does the department have resources to investigate 
situations like Atlanta? You have investigated that alleged aWse 
and uncovered after the allegation that it was, in fact, rogue police 
officers. Do you have sufficient resources to respond to similar alle- 
gations? 

Mr. Murphy. Chairman Scott, I believe Director Mueller has 
made that issue a priority. And he will make resources available 
for this type of issue. 

Mr. Scott. Professor Natapoff, you have indicated data collection 
being one legislative suggestion and also judicial review and reli- 
ability hearings. You mentioned the data collection. Can you make 
comment on the judicial review and reliability hearings? 

Ms. Natapoff. Excuse me. Yes, Mr. Chairman. The judicial re- 
view recommendation is directed toward the fact that in the Fed- 
eral system, there is very little, if any, judicial review or public air- 
ing available for defendants who are cooperating with the govern- 
ment. My written testimony references the aspects of the Federal 
code and the rules of Federal criminal procedure that constrain the 
court’s ability to review a defendant’s cooperation under current 
law. It requires a government motion submitted to the court to per- 
mit the review of any cooperator. 

The sentencing commission has issued a report indicating that 
over half of all defendants actually provide some cooperation to the 
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government and yet never receive any on-the-record credit for that 
cooperation. What that does is it draws a veil over the Federal 
process of cooperation and it makes the prosecutor the gatekeeper 
for our ability to view the operation of this important public policy. 

The suggestions I have made would permit a more open airing 
of the work of defendants and the work of the government in the 
process of cooperation, which is central, of course, to our investiga- 
tory and our sentencing processes and reduce the availability of the 
opportunity for abuse, for manipulation, and also for inconsist- 
encies. As this Committee is well aware, the main purpose of the 
U.S. sentencing guidelines was to reduce inconsistencies in sen- 
tencing across the board in Federal sentencing. And there is a lot 
of data that indicates that the secrecy surrounding cooperation and 
the use of confidential informants in criminal cases radically in- 
creases the kind of inconsistencies that we see in that. 

Mr. Scott. Well, is there a question of reliability of the testi- 
mony when people are being rewarded for coming up with testi- 
mony? 

Ms. Natapoff. Yes, Your Honor, sir, that is a separate question. 
I and other scholars have — and researchers — have recommended 
that as in a few jurisdictions that the Federal Government insti- 
tute the ability of Federal courts to act as gatekeepers to the use 
of informants as witnesses at trial much as the Federal system pro- 
vides for reliability hearings for paid experts, we have suggested 
that this would be a powerful tool for ensuring the reliability of 
paid, compensated confidential informants if they are to be used at 
trial as witnesses. 

I would note, however, that since very few cases in the Federal 
or for that matter, in the State system actually proceed to trial, 
this important reform would affect a relatively small number of 
cases. What it would do, however, is it would open up the process 
to more scrutiny, to more accountability, and it would send the 
message that we will not tolerate the kind of unaccountable, unreli- 
able or confidential informants in our most important judicial proc- 
esses. 

Mr. Scott. Can training or setting of standards or professional 
development make a difference in the use of informants? 

Ms. Natapoff. Absolutely. I think everyone today is in agree- 
ment that we need more training, that we need more resources for 
the handling and the 

Mr. Scott. And what form would that training take place? 
Would it be setting standards, credentials, seminars? How would 
you actually do the training? 

Ms. Natapoff. I would incorporate by reference the rec- 
ommendations of the other witnesses on the panel. And I would 
suggest, however, most importantly that what training and ac- 
countability does is it changes the culture of snitching in our crimi- 
nal justice system. 

It sends the message that this is an important public policy that 
we take seriously, that we will not permit these kinds of deals for 
information and lenience to take place off the books at the un- 
trained or unconstrained discretion of individual officers and that 
instead this is a public policy that we are going to rationalize, that 



102 


we are going to treat as we would any other important public policy 
in our criminal justice system. 

Mr. Scott. Thank you. 

The gentleman from California? 

Mr. Lungren. Thank you very much, Mr. Chairman. This is an 
important hearing, also a very difficult one for me because I see 
and I hear Ms. Speight and the pain that you have for the loss of 
your son and the failure of the system and the failure of people to 
assist the system to get a murderer off the streets before he struck 
your son. 

And then I hear Reverend Hutchins. And we had a death in that 
case of a law abiding citizen who did nothing more than live in her 
own home. And she died at the hands of what appears to be rogue 
cops in a rogue police operation. 

And when I hear from Mr. Brooks, who I have known for many 
years, and I know whereof he speaks of the importance of these 
kinds of legitimate law enforcement efforts to try and protect 
against what we heard from an aggrieved mother. And at the same 
time, we have a case that has gotten national attention that didn’t 
involve a death, but involved improper actions by Federal law en- 
forcement officers on our border. 

And in the midst of that discussion, some people are saying, 
“Well, all they did was they didn’t file proper reports.” And I think 
we lose sight of the fact of how important training, proper proce- 
dure, supervision, follow-up, and consequences are in the entire 
system. We don’t speak about it enough, it seems to me. 

And I am not certain that. Professor Natapoff, the idea of the 
Federal courts getting further involved in it is as important as 
training, supervisions, standards, certification, and oversight. And 
I have a little concern about the idea that if we on the Federal 
level do something, that will make the matters necessarily better 
because I have had a particular concern, shared with Mr. 
Delahunt, about the performance of the FBI, a bureau that I have 
great respect for, but a bureau that has fallen down tremendously 
in the area of confidential informants, a bureau that has, by the 
report of its own inspector general, in 87 percent of the cases that 
they reviewed not followed their own procedures. 

Now, I realize some of those are probably very minor technical. 
But others are very important. And as a former law enforcement 
official at the State level, my concern and the focus of the legisla- 
tion that Mr. Delahunt and I have come up with is the failure of 
the FBI to control its confidential informants such that those con- 
fidential informants are allowed to commit serious violent felonies 
in local jurisdictions. And our legislation would make it a require- 
ment that the FBI notify local law enforcement or the chief law en- 
forcement officer of the State when that has occurred. 

Because just as we could hamper proper law enforcement oper- 
ations by getting rid of confidential informants, we hamper local 
and State law enforcement operations when the FBI refuses to 
alert people to the fact that confidential informants working with 
the FBI are allowed to commit serious violent felonies, including 
murder. That is where I think the system goes awry. 
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So with all due respect, Professor, the idea that maybe with Fed- 
eral guidance we do better doesn’t always sit well with me as a 
former chief law enforcement officer of a State. 

And, Mr. Murphy, I loved to hear what you had to say because 
I hope that it is true. But tell me exactly what the FBI has done, 
exactly. Don’t just tell me you need more money. What have you 
done specifically to ensure that the problems we saw in the Boston 
office, the New York office, some other offices around the country 
where the failure to respect local law enforcement to the extent of 
telling them of C.I.s who had committed violent felonies, failure to 
share that information occurred? 

Is that still occurring today? And is there a policy in the FBI to 
alert local and/or State law enforcement where C.I.s have — ^you 
have reasonable evidence that C.I.s working with you have com- 
mitted serious violent felonies? 

Mr. Murphy. Thank you for that question. The specifics in terms 
of what we have accomplished under the direction of Director 
Mueller asking us in 2004 to undertake a reengineering of both our 
policy and our validation process and then to ask the attorney gen- 
eral to provide additional guidelines to introduce into that process 
additional checks and balances to ensure that we are conducting 
this process in a manner that was consistent with expectations, has 
put what I would describe as a series of layered defenses against 
the kind of abuses and the kind of problems that were presented 
in some of the cases that you refer to in your remarks. 

It is not just a matter of periodically revisiting your processes. 
It is a matter of stepping outside of them and aggressively chal- 
lenging them and ensuring that you are implementing procedures 
that are protecting against the potential for those sorts of activities 
to occur. 

I think those activities in combination with the substantial 
change in the nature of the relationship between Federal, State, 
local, and tribal law enforcement partners through our partner- 
ships in the joint terrorism task force, our partnerships in fusion 
centers, our partnership in gang task forces has transformed the 
nature of the relationship that we have with our State and local 
partners. 

And I think the opportunities for the sort of incidents that you 
characterized to occur are substantially diminished and that the 
policies and procedures that we have in place, specifically those 
with regard to activity of a source that may have the occasion to 
engage in activity that is otherwise illegal, are designed specifically 
to address the concerns that you spoke to. 

Mr. Lungren. If I could just ask my question once again very 
simply. And that is is there a policy in the FBI to share informa- 
tion with local and State law enforcement officials when you have 
become aware, that is, the FBI, that your confidential informants 
have engaged in serious violent felony activity, not all criminal ac- 
tivity, serious violent felony activity in the jurisdiction of the local 
or the State authorities. 

Mr. Murphy. It is my understanding. Congressman, that there 
is not a specific documented policy, directly to answer your ques- 
tion, sir. 
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Mr. Lungren. Well, I thank you for that because you may have 
given me the basis for enacting our legislation to require that — 
well, do you think it should be? 

Mr. Murphy. I think it is difficult to make a generalization that 
will fly in every circumstance. And, in fact, in some cases, there are 
activities which are closely coordinated with the local law enforce- 
ment activity but have equities that affect other local law enforce- 
ment activities we are being asked to respect and support the equi- 
ties of one local law enforcement agency against another. 

And when I say against, I don’t mean in a confrontational, but 
in terms of balancing the equities and the interests, the long-term 
interests of a particular investigation. So I don’t think it would be 
fair or accurate for me to try and characterize a general solution, 
particularly if there is legislation that is under consideration. Our 
process and our approach is to take onboard criticism and observa- 
tions about how we conduct our procedures and to consider wheth- 
er or not we have appropriate measures in place to ensure and pre- 
serve the integrity of our process. 

Mr. Scott. The gentleman’s time is expired. But this is such an 
important point. And I think we need to follow-up because the 
question was violent, felonious activity. 

Mr. Lungren. Yes, all I can say is if I were still a law enforce- 
ment officer in the state of California and you were to tell me that 
the FBI was reserving judgment as to whether you could tell me 
that you have C.I.s in my jurisdiction that are committing serious 
violent felonies, I would be more than offended. 

Mr. Murphy. I think that is a very fair response. Congressman. 
But let me clarify in terms of how I understood your question and 
how I answered your question. You asked directly if we do, in fact, 
have a policy. And to my knowledge, there is not a policy. 

That does not mean that it is not a common practice or an appro- 
priate practice to convey that information. And I would want to be 
certain about the nature of that response to make sure that you 
are comfortable with what we do in practice. 

Now, saying trust me or saying it is going to happen every time 
isn’t the same as having a policy in place. And I recognize and ac- 
knowledge that. And I will take your concerns back with me. 
Thank you. 

Mr. Scott. Thank you. And I thank the gentleman for his ques- 
tions. 

Obviously, Mr. Murphy, I don’t think this is the last you are 
going to hear of this issue. So we will follow through when the leg- 
islation is introduced. 

I apologize to the other Members for allowing the gentleman to 
take so much time, but I think that was an extremely important 
issue that we are all interested in. 

The gentleman from Michigan, the Chairman of the full Com- 
mittee and recent recipient of the Spingarn award from the 
NAACP, the highest award that that organization gives, just last 
week. Congratulations, Mr. Chairman. 

Mr. Conyers. I thank you very much, Bobby Scott. 

And Mr. Nadler has given me permission to go next. The discus- 
sion is so important. 
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And the reason I am so proud of the Judiciary Committee is that 
Dan Lungren is the former attorney general of the state of Cali- 
fornia. Bill Delahunt, top prosecutor in — former top prosecutor in 
the state of Massachusetts. They are working on this issue. 

And the first thing I want you to know is that the head of the 
FBI, Mr. Mueller, and the deputy director met with me last week. 
And so, we are all working together on this. 

And I thank you for your contrihution, Mr. Murphy. It is not just 
what you are doing now. It is what you are going to he doing in 
the future. And that is what we are working toward. 

Because I happen to believe that the Federal law enforcement 
policy is a very important guideline for all the State and local ac- 
tivities of informants and snitches that is going on that is totally 
out of control. We can’t even record it. We don’t have any idea. It 
is every law enforcement agency for itself. 

Now, in this hearing, there are two big issues. Boy, if it was only 
informants and snitches out of control. We have a problem, a his- 
tory in America. And listen to me. Members of this Committee, of 
police lawlessness in American history. 

So let us not be naive about this thing. July 23rd is the 40th an- 
niversary of the biggest riot in American history in Detroit, Michi- 
gan. Forty-three people lost their lives. President Lyndon Johnson 
called me to tell me we were sending in the Army on top of the 
Michigan State Police on top of the Detroit Police. 

He sent in a special representative, yes, Cy Vance. And I had 
never in my life thought I — I will never forget this. Tanks rolling 
down the street I lived on in Detroit, American tanks. And the Na- 
tional Guard was activated. People lost their lives. They were 
shooting off rooftops, snipers. Watts riot just before this. This is 
1967, the 40th anniversary. 

Police lawlessness caused that riot and many of those riots that 
went through it. So that is why I say that this is an important part 
of it. But getting police, the only people that are authorized to 
carry weapons and use them to protect Americans — this is a huge 
issue. And that is why I am proud of this Committee that can bring 
in attorney generals and State prosecutors and have these kinds of 
activities that are going on. 

Now, we need an off-the-record hearing with the FBI on this 
question. We are not going to be able to get into this now. 

We are being stiffed on how much money the Byrne grant money, 
which goes for informants. We can’t get that right now. But don’t 
worry, we are going to get it. 

And I want to commend both Committees, Nadler’s and Scott’s. 
Here are six witnesses. We need to meet again when we are not 
in the formal strictures of the back and forth of a formal Com- 
mittee hearing. 

We have got to talk about this thing. Reverend Hutchins. 

And the lady here — we really have seven witnesses. And then we 
look at this young man here that risked his life from Atlanta. That 
is eight witnesses. 

We have got the congresswoman from Texas who brought the 
Tulia incident. There is another incident. It isn’t police just there. 
It is criminal justice out of control there because they imprisoned 
13 percent of the whole population before they found out that ev- 
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erybody that they wanted to put in prison they just accused them 
of selling drugs. 

So I am saying this is a small problem inside of a bigger prob- 
lem. And we have been addressing it. We are trying to do what we 
can about it. I talked to our prosecutor in Wayne County or the of- 
fice of the prosecutor. And we got back this information. 

They use confidential informants in 50 percent of all the homi- 
cide cases. But they have guidelines built in. The problem at the 
local level is that everybody has got their own guidelines. There are 
15,000 guidelines. And, of course, there are a lot of them that don’t 
have any guidelines. So we have got to get this organized. 

Now, I close with this. Reverend Hutchins. What has happened 
with these Web sites going up now to stop snitches is that they 
started homicides to retaliate to the snitches. Now, that is just pro- 
mulgating the problem. That is making it worse. 

And that is why we have got to bring this thing under control. 
The answer is not to start assassinating people that are snitches. 
And this is corrupting the entire criminal justice process in Amer- 
ica, Federal and State. And I ask for unanimous consent to merely 
have Reverend Hutchins and Professor Natapoff respond to my 
comment. 

Mr. Scott. Without objection. 

Reverend Hutchins. Thank you, Mr. Chairman. Mr. White just 
slipped me a note. Chairman Conyers, that if police step up like 
they should be, there would be no room for confidential informants 
to mess up, as he put it, to start with. I could not agree more. 

As a young African-American man, there is a problem with polic- 
ing and police behavior, the attitude, the disposition, the demeanor 
of police officers, even the police officer who was not white but a 
Black man that stopped and harassed and talked to us in a very 
unpleasant manner as we entered this very building for this very 
hearing. There is a problem with the culture of policing in America. 
And because of that culture, far too often police officers feel that 
they can do what they want to under the cover of law. 

Mr. Scott, this Committee has a unique opportunity to help, even 
protect the law enforcement officers themselves that engage in this 
kind of behavior by insulating them from the capacity and the po- 
tential they have to engage in this kind of corrupt behavior. One 
of the most tragic aspects of the Johnston shooting was that these 
were fundamentally good police officers. They were veterans, most 
of them. 

They were not corrupt in the sense that they had criminal intent. 
They were corrupt only in the sense that they engaged in a pattern 
of behavior that violated police and procedure and in turn, violated 
Ms. Johnston’s civil rights and then tried to cover it up. The most 
tragic aspect of this case is that these were decent, reasonable po- 
lice officers. 

I would submit to this Committee that if the fabricated confiden- 
tial informant that was mentioned and feloniously used in the 
Kathryn Johnston case had been required to appear before a judge, 
Ms. Johnston would still be alive today and we would not have had 
to bury a 92-year-old woman. Magistrate judges, Mr. Chairman, 
are charged and most often trained to make sound judgments and 
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decisions based on evidence deemed as reliable and truthful from 
the officers’ perspective. 

I would submit to you finally that the judgment of said mag- 
istrate is severely impaired without the ability to directly corrobo- 
rate the statements of certified confidential informants. It was just 
too easy for these police officers to go in front of a judge and to lie 
and say we have a confidential informants. And they have been en- 
gaged in this kind of practice for years. And it is happening all over 
the country. 

Mr. Scott. Professor Natapoff, could you make a very brief state- 
ment? 

Ms. Natapoff. Thank you. 

Mr. Conyers. Not so brief 

Ms. Natapoff. If I might very briefly respond back to something 
that Mr. Lungren said earlier. I didn’t intend to suggest at all that 
fixing and improving matters at the Federal level would take care 
of the State and local problem. Of course, only about 10 percent of 
all of our criminal justice system is Federal. Ninety percent is 
State. So, I agree with your proposition that data collection and 
guidance monitoring at the State and local level is of paramount 
importance. 

Mr. Conyers, of course, I agree that your proposition — that this 
question about the use of confidential informants goes to the heart 
of the problem in police community relations. Of course, this is a 
historic problem in this country. It is not reducible to the problem 
of snitching or stop snitching. 

But I would submit that the 20-year policy on the part of State, 
local, and Federal Governments of using confidential informants 
and sending criminals back into the community with some form of 
impunity and lenience and turning a blind eye to their bad behav- 
ior has increased the distrust between police and community, it has 
worsened the perception in the community that the police and the 
government are not responsive to the dangers and the needs that 
we live with every day. 

So, we need measures at the Federal as well State and local level 
to remedy, not just the reality of the violence and the lack of con- 
trol, but the perception that the government is not going to regu- 
late this matter. It is of paramount importance and would go to 
that question of police community trust. 

Mr. Conyers. Thank you so much. 

Mr. Scott. Thank you very much. I was going to introduce two 
of the Members that have shown up, but both of them have dis- 
appeared. 

The gentleman from Texas, Judge Gohmert? 

Mr. Gohmert. Thank you so much, Mr. Chairman. 

I appreciate the witnesses all being here. I appreciate your testi- 
mony. 

It is a difficult problem, but a bit put off by the assertion that 
there is a problem in the culture of policing right now because 
there just simply too many fine, upstanding law enforcement offi- 
cers who put their lives on the line. And as Reverend Hutchins 
said, you know, in that case he referenced, that tragedy, there were 
good, decent people involved in that. So it is important to have pro- 
cedures in place to help people avoid going from being good, decent. 
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and upstanding to falling into traps and being tempted to do other- 
wise. 

But the old saying when it comes to informants, since everyone 
wants a perfect angel to come in and testify and to be the witness 
is that transactions in hell are not witnessed by angels. And so, 
you have to work with what you have got. 

But confidential informants do require a relationship with some- 
body they can trust because especially when you see violence on 
people that come forward and do their patriotic, civic duty and in- 
dicate there has been a crime so that you don’t end up having to 
lose a family member in such a needless way. So that relationship 
is important. People can feel comfortable coming forward. 

That takes relationship growth. It takes a while to build. And 
many such relationships have been built, I have seen, with FBI 
agents who were there for a long enough period of time where local 
law enforcement is also comfortable with them and they are com- 
fortable with local law enforcement where they do work hand in 
hand. 

But unfortunately we had a new brilliant, innovative policy with 
the personnel in the FBI that was put in place called the 5-year 
up or out policy. That may not be the official name. And I know 
just in my little town of Tyler small FBI office. 

We have already had one of the best agents, extremely experi- 
enced, well-trained, good common sense. Well, he wasn’t going to 
move to Washington, so it was — if it wasn’t up, it was out. 

We have got another retirement of another young agent that is 
not coming to Washington. So if it is not up, it is out. 

We are losing them all across the country. When we saw the 
abuses with the NSL letters and our FBI director said, “Hey, we 
should have made sure we had more experienced and well-trained 
people in place.” And I am thinking, “Well, you are just running 
off your best ones right now.” And that relationship is so impor- 
tant. 

So I am still urging — and I know when Mike Rogers tried to talk 
to somebody with the FBI, they came in and made everybody in his 
office leave so they could do a search of his office before they would 
allow the conversation, a little bit of an intimidation tactic. But 
anyway, that apparently is not well-received to question this policy. 
But I think it is one that is creating problems. 

As far as the gatekeeper policy, you know, as a judge, I had a 
lot of those hearings in both civil and criminal cases. But I am con- 
cerned about that if you have too widespread a requirement be- 
cause from my own experience, it seemed like the people that were 
most adamant to find out the identity of a confidential informant 
whose identity may not have even been necessary at all because of 
all the evidence that was gathered otherwise that they were the 
most violent and unethical defendants, as was proven after trial. 

But those are the ones that always wanted to get at it. And you 
got the impression it was so they could go after the informants and 
they wouldn’t go to trial. And, you know, we have seen the movies 
from the 1920’s and what not where gangs used to do that kind of 
thing. 

So it is an interesting suggestion. Professor. But I have concerns, 
would be interested in any input. But when you hear that 87 per- 
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cent of the FBI cases with confidential informants do not have 
proper procedures that were followed, then it does kind of stagger 
the conscience and make me want to see that there isn’t just a feel- 
ing maybe we ought to do something, that we do something, that 
the FBI has policies in place. 

We had some poor folks out in Smith County, my home, that had 
their home broken into a few years ago. I didn’t even know you 
could get an oral warrant until this happened. But they called a 
Federal magistrate, got an oral warrant and broke into these peo- 
ple’s home. If the father had been home, he would have pulled a 
gun and probably been shot like the terrible incident before. 

But since he wasn’t home, his wife and his adult daughter were 
thrown to the floor, their house ransacked and then eventually 
they realized it was the wrong home, sorry, and then they went to 
another home and had the good sense, an hour or so later, not to 
bust the door down like they did the prior one. It was a good thing 
because it was the wrong home, too. 

So anyway, it really helps — well, and that was the Dallas office 
that took over because they knew more than Tyler FBI agents. So 
anyway, it is good if you work with local law enforcement officers. 
You have that relationship. You have some kind of safeguard with 
confidential informants. I am hopeful that we get input from the 
FBI, we get input from professors like Natapoff. 

Appreciate your input. 

But we have got to come up with a policy. I think it would be 
better if we had your help because you know what happens when 
we do it on our own. Thank you. 

Mr. Scott. Thank you. 

I would like to recognize the gentleman from Arizona, the Rank- 
ing Member on the Constitution Subcommittee who has joined us. 

Well, I was just recognizing his presence. Okay. The gentleman 
from New York, the Chairman of the Constitution Subcommittee, 
Mr. Nadler? 

Mr. Nadler. Thank you very much. 

Professor Natapoff, you state in your testimony that according to 
Northwestern Law School Center on Wrongful Convictions, nearly 
half of all wrongful capital convictions in this country are due to 
bad information obtained from a criminal informant. 

Ms. Natapoff. Yes, sir. 

Mr. Nadler. Well, before I ask you the question, let me say, also, 
that so you have got a problem with criminal informants who are 
either wrong or lying. Obviously you have a whole culture in which 
informants are promised more lenient sentences or perhaps not to 
be prosecuted at all in response to the information that the pros- 
ecution wants to hear. Hopefully it is truthful, although no guaran- 
tees. We see from these statistics that a lot of times it is not truth- 
ful. 

We also have a problem, not with most cops, but with too many, 
of what has become at least in the New York area known as 
testilying. We have actually formed a verb, testilying, that is lying 
in testimony by cops who arrest someone usually for drugs. The 
drugs are in plain sight on the car seat. How often is that going 
to happen? 
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Yet it happens in about two-thirds of all cases. I don’t believe 
that — that really happens in two-thirds of all cases. But convictions 
are gained on the basis of that. 

So my question, first of all, is how do you think we can deal with 
the question, aside from putting into place procedures and having 
the Federal Government inform the local government when they 
are having an informant. We hear that 87 percent of the time in 
the FBI they don’t even follow the procedures that they have. 

What changes in the law should we make to minimize the odds 
that there will be wrongful convictions from either a deliberately 
dishonest or mistaken testimony or information from an informant 
or even from a police officer that is not, as has been said before, 
a bad guy. He knows that these guys have done multiple wrongs. 
If he has to shade the law a little, the marijuana was out in plain 
sight, to get them, it is not a terrible thing. How do we get around 
those two problems? 

Ms. Natapoff. The short answer, sir, is transparency. The long 
answer 

Mr. Nadler. What does that mean? 

Ms. Natapoff. Transparency in the way that we handle criminal 
informants from the very beginning of the process from the street 
encounter between a police officer and an addict on the street cor- 
ner to the use of the information of that addict to the arrest, the 
obtaining of warrants, to prosecutions and ultimately in a very 
small number of cases in our system, potentially a trial. The rec- 
ommendations I have made for data collection and monitoring 
would seek to make transparent the public policies that we use to 
handle informants. 

As a number have noted 

Mr. Nadler. When you say the public policies, if an informant 
is telling you that someone is doing something and in return for 
that he is not being prosecuted for something, should that be public 
in that instance? 

Ms. Natapoff. Yes. The fact that the government is trading 
away criminal liability with an informant should be made public, 
not the name of that informant, not 

Mr. Nadler. Not the name of the informant? 

Ms. Natapoff. No, I am not recommending that kind of data be 
made widely public. What I am recommending is that State and 
local law enforcement agencies as well along the model of the FBI 
create aggregate data that will reveal the contours of this national 
public policy. I see the point of your question is that it does not tell 
us whether that particular informant is lying at that moment. I ac- 
knowledge that it is not a perfect solution to the lying informant. 
But as a number of members have indicated, the use of informants 
is itself a risky tool. 

Mr. Nadler. Yes. But I have always been bothered — and the 
more I am hearing this testimony, I am being bothered more and 
more. But I have always been bothered by the notion, not only of 
an informant as in the background, but an informant as a witness. 

An informant as a witness who says I saw him commit the mur- 
der, I saw him do whatever it was he is alleged to have done and 
is, in effect, paid for that by not being prosecuted for something 
else or by getting leniency in a sentence and the protection we have 
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is that we tell the jury — we let that information come out and the 
jury can judge the truthfulness of it. I mean, the jury is left to 
judge the reliability information in light of the fact that we are 
bribing the witness, in effect, to implicate the defendant. 

Yet we know that a large proportion — and that is supposed to be 
the defense. And yet we know that a large proportion of convictions 
that we now know were wrongful convictions are because, it turned 
out, the informant was lying in order to get not prosecuted or to 
get a reduction. 

Is there any further protection we can have aside from letting 
the jury know that the testimony is purchased? Because obviously 
juries believe the testimony very often anyway. We wouldn’t put 
him on the stand if we didn’t think they would. Very often that tes- 
timony is not truthful. 

Ms. Natapoff. Right. 

Mr. Nadler. So how do you protect the system from that? 

Ms. Natapoff. But the vast numbers of wrongful convictions 
that come about as a result of trial indicate that jurors do believe 
lying informants, even when they are informed that they are get- 
ting a deal. 

Mr. Nadler. So should we prohibit informants — should we pro- 
hibit that testimony or prohibit them from being paid for that testi- 
mony in any way? 

Ms. Natapoef. I am not recommending that, sir. 

Mr. Nadler. Why not? 

Ms. Natapofe. Because I think that as the number of Members 
and witnesses today have indicated, there are going to be some 
cases — in my view, not as many as we currently use them in. But 
there will be some cases in which a public policy judgment could 
be made that it is worth it to tolerate the risk of using an inform- 
ant in pursuit of a larger social good. I think 

Mr. Nadler. So it is worth it. But let me rephrase that. 

Ms. Natapoef. Yes, sir. 

Mr. Nadler. It is worth it to tolerate a certain number, an un- 
known number of wrongful convictions for serious crimes because 
we know that juries in most cases will believe purchased testi- 
mony, even when informed it is purchased in order to get the con- 
victions of people who are guilty who we couldn’t otherwise convict. 
It is worth it to convict innocent people in a certain number, an un- 
known number of cases. That is what you are saying. 

Ms. Natapoee. Sir, we already tolerate the conviction of many 
innocent people in our criminal and justice system, not only those 
convicted 

Mr. Nadler. So we should understand, that is the tradeoff we 
are making? 

Ms. Natapoef. That is the tradeoff we make in our system that 
is based on an adversarial process and due process. We tolerate 
that all the time. I am suggesting that in acknowledgement of the 
reality of our criminal justice system that we recognize that fact, 
that we regulate that fact. We barely regulate the process. Now, it 
is anomaly in our 

Mr. Nadler. Let me ask you the last question because I see the 
red light is on. Is there anything other than transparency that we 
could do? And I am not talking about the background informant 
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now. I am talking about the witness, the informant who is testi- 
fying that I saw the defendant do whatever it is. 

Ms. Natapoff. Yes, sir. 

Mr. Nadler. Is there anything we can do and in return for 
that — now? Isn’t it true, Mr. Foreman, Mr. Witness, that you made 
a plea deal with the prosecutor in order to get this testimony. Yes, 
sir. The jury believes the testimony anyway? Is there anything we 
could do to lessen the odds that we are not doing to lessen the odds 
of false testimony being elicited by this process or being believed 
by a jury? 

Ms. Natapoff. Yes, there are a number of things included in my 
written testimony. One, we can encourage courts to hold reliability 
hearings, pre-trial reliability hearings so that if a judge decides 
that the rewards given to that informant and the history of that 
informant indicate that they are insufficiently reliable, that wit- 
ness will never go to the jury. By making the court the gatekeeper 
for the question of reliability and not relying on the jury. 

Mr. Nadler. You said encourage. Why should we not require 
that? 

Ms. Natapofe. I would suggest that this Committee could re- 
quire in Federal court, certainly. 

Mr. Nadler. To require it. 

Ms. Natapoff. We can have corroboration requirements. A num- 
ber of States already require that, including Texas. We could also 
strengthen the discovery requirements. Currently prosecutors are 
not required under constitutional law to reveal impeachment Brady 
material to defense attorneys prior to trial or if the defendant is 
pleading guilty. This Committee could propose legislation that 
would require that information to be provided. 

We could strengthen the adversarial process, which is our tradi- 
tional way of ensuring the truth of witnesses to make sure that the 
deals and the criminal history of informants are earlier and better 
provided to defense and to the court. 

Mr. Nadler. Let me ask one final of Mr. O’Burke and Mr. Mur- 

phy. 

Do you object to anything that she just suggested? 

Mr. Scott. You are trying my patience. 

Mr. Nadler. That is my last question. 

Do you object to anything that Professor just suggested? 

Mr. O’Burke. Well, you asked a fairly simple question, which is 
what can we do. I would say we ought to criminally prosecute those 
who lie under oath. 

Mr. Nadler. No, no, but the professor just made a number of 
suggestions of required reliability hearings, give Brady material 
earlier and a few other things. Is there anything that she said that 
you think is not a good idea? 

Mr. O’Burke. I am not sure how practical some of those things 
would be. I think it is very important that we recognize that the 
informant is merely a tool or a resource used by law enforcement. 
We need to change some of the paradigms or thinking about which 
law enforcement operates under to produce arrests. 

Otherwise, you know, the two dangers with an informant is that 
he obviously will lie and then secondarily that law enforcement be- 
lieves it operates appropriately to achieve higher arrests. I think 
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that we need to change that type of paradigm or thinking so that 
it doesn’t occur. 

Mr. Nadler. Thank you. 

Mr. Scott. Thank you. 

The gentleman from North Carolina, Mr. Coble? 

Mr. Coble. Thank you, Mr. Chairman. 

It is good to have you all with us. From the human source tree, 
I see three tentacles or limbs extending therefrom: confidential in- 
formant, witness intimidation and dirty cops or dirty law enforce- 
ment. 

Mr. Brooks, how profoundly does the witness intimidation issue 
impact criminal investigations? 

Mr. Brooks. Thank you, Mr. Coble. It does provide a significant 
impact, especially in our inner cities in America. These are, you 
know, oftentimes very violent communities where persons cooper- 
ating with law enforcement are at significant risk. 

We saw the issue of the Dawson family in inner city Baltimore, 
Maryland. And so, that is a significant issue. And what I am con- 
cerned about is if we not only will some of the proposed reliability 
hearings clog the system, but that will go further to reduce the co- 
operation. 

I mean, some of these witnesses, these informants are already 
afraid of their cooperation with law enforcement. And if we parade 
them in and out of courthouses exposing them to potential expo- 
sure in their own communities, that will thwart our efforts more. 
I think the answer really is ensuring that we have better standards 
of corroboration and better controls over these informants. 

Mr. Coble. Well, you jump ahead of me because that was going 
to be my next question about parading before. And I could see some 
risk involved there. 

Ms. Speight, let me put a two-part question to you. How has the 
stop snitching movement affected the city of Philadelphia, A? And 
B, how does the step up, speak up campaign attempt to counter 
that movement? 

Ms. Johnson-Speight. I think the stop the snitching t-shirts is 
a culture that is very prevalent in the city of Philadelphia and 
probably other urban cities across the country. And it intimidates, 
first of all, sends a message not to speak, not to talk, not to trust 
law enforcement. So it undermines the whole process of people 
coming forward with information. 

There have been key trials, murder trials that the witness has 
gotten on the stand and not remembered anything because of the 
stop snitching culture and the intimidation piece that is associated 
with that. The step up, speak up campaign in Philadelphia is a col- 
laboration of Mothers in Charge and many other community orga- 
nizations working to get a message out that it is important to 
stand up. 

Snitching saves lives. And you have got to come forward with in- 
formation and not to be afraid. But we do need — we need more sup- 
port around folks who want to come forward. 

We need the kind of support that would encourage them to come 
forward with information. We have many unsolved murders in the 
city of Philadelphia because of the stop snitching and the fear of 
intimidation as a result. 
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Mr. Coble. I thank you for that. 

Mr. Murphy, at the outset you made it clear that much informa- 
tion that this Subcommittee will seek is classified. And with that 
in mind, I think Chairman Conyers’ suggestion that we meet again 
with you offline or off the record, I think, has merit, and we would 
probably follow-up on that. 

Mr. Murphy, let me put this question to you. I don’t think you 
have answered this. What are the instructions for opening a con- 
fidential human source? And how often does a validation process 
occur? 

Mr. Murphy. The instructions actually overall talk first about 
challenging whether you need to open a confidential source at all, 
that there are circumstances under which you should consider 
whether or not you can acquire the information more effectively, 
more efficiently, and more consistently without proceeding into that 
process. But generally the reasons and the circumstances under 
which you would open a confidential source is to protect the iden- 
tity of the source, to protect the information that they are pro- 
viding or the integrity of the information that they are providing. 

The validation process, the review process, particularly that 
which has been implemented since we started our reengineered 
process in June 2007, not only requires a series of steps by the 
agent originally opening the source, but there is at a minimum a 
quarterly review by their immediate supervisor. 

There are a series of checks that are associated with determina- 
tions about the specific nature of the source that will require or in- 
voke additional checks and additional reviews. And then there is 
an annual review process for all sources and a revalidation for all 
sources that is done both at the field level and at the headquarters 
level by a variety of objective players who make judgments about 
the appropriateness of the source and the continuation of the 
source. 

Mr. Coble. Thank you, Mr. Murphy. 

And, Mr. Chairman, before the red light illuminates, I would like 
to yield what time I have left to the gentleman from California. 

Mr. Lungren. I thank the gentleman for yielding. 

Mr. Brooks, there has been discussion here or statements made 
about wide-scale misuse of confidential informants or a culture of 
the misuse of confidential informants. Can you give us your assess- 
ment as to how prevalent the problem is? 

Mr. Brooks. Certainly. You know what happens? In these cases, 
and rightfully so, we live in a free and transparent society in the 
cases such as in Atlanta and in Tulia and in Dallas. The public 
sees this on the front page of the newspapers and as the lead story 
in the press. But there are 870,000 police officers roughly in Amer- 
ica, most of whom are out there trying to do the job correctly, most 
of whom will do the job correctly if we give them the right training 
and guidance. 

Thousands and thousands of criminal cases, street gang cases, 
drug cases, violent crime cases are made every day by America’s 
State, local, and tribal law enforcement officers across this country. 
By NIJ statistics, some 98 percent of all arrests and prosecutions 
are made by our Nation’s State, local, and tribal law enforcement 
officers. 
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And so, it is my experience, not only as a 32-year cop in Cali- 
fornia, but as the leader of a 60,000-plus-member organization that 
while these instances are extremely troubling and they definitely 
need attention, they are not nearly as widespread as one might be 
led to believe by the press and by some of the testimony that has 
occurred here today. 

Mr. Coble. Mr. Chairman, I will reclaim and yield back. 

Mr. Scott. Thank you very much. 

The gentleman from Massachusetts? 

Mr. Delahunt. Mr. Murphy, I was pleased to hear that you are 
going to take back our concerns to the director in response to obser- 
vations by my friend and colleague from California, Mr. Lungren. 
I guess my question is where have you been. Where have you been? 
The scandal in the Boston office of the FBI occurred in the late 
1990’s, about a decade ago. And these issues have existed for dec- 
ades now. 

I can’t remember — well, maybe I am incorrect. Have you or the 
director reached out to any Member of Congress to discuss these 
issues? 

Mr. Murphy. I personally have not. I know the director has had 
numerous conversations with Members about the issue of the con- 
fidential human source program and our management of the con- 
fidential human source program. 

Mr. Delahunt. Well, I don’t know. Maybe he had conversations 
with Mr. Conyers, the director of the FBI. Mr. Lungren, did he 
have conversations with you? 

Mr. Lungren. He has. 

Mr. Delahunt. Well, let me just say as someone who spent 22 
years in law enforcement, who spent considerable time partici- 
pating in the hearings conducted by the Boston office of the FBI, 
I never heard a word, which leads me to the conclusion that — and 
you have acknowledged it today again in response to the Ranking 
Member, that there is no policy. But it confirms my own conclusion 
that it is time for legislation. It is time for legislation to ensure 
that confidential informants are used appropriately. 

You indicated that the FBI has no policy regarding the need to 
report or cooperate or provide information relative to the commis- 
sion of violent crimes to local or State law enforcement agencies. 
Is there a legal responsibility on the part of the FBI in the case 
of murder to report information to local or State law enforcement 
agencies? 

Mr. Murphy. Congressman, the attorney general guidelines and 
our implementation 

Mr. Delahunt. I am not talking about the attorney general 
guidelines. Do they have a legal responsibility currently to report 
evidence both exculpatory or evidence of a crime that has been 
committed when a homicide is being investigated? 

Mr. Murphy. If you will indulge me. Congressman, I would like 
the opportunity to answer that question offline because there are 
various circumstances in which that question might be answered 
differently that would include some of the aspects about how we 
manage sources and how we make decisions about the manage- 
ment of sources. And I will appreciate the opportunity to answer 
that question for the record offline from this hearing. 
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Mr. Delahunt. Well, I find it — and again, I am not asking about 
policy or equities or guidelines of consideration. Does there exist 
today, in your opinion, a legal responsibility for the FBI to commu- 
nicate in a homicide investigation either exculpatory information to 
the State and local authorities or evidence that would indicate that 
an individual is responsible for murder? 

Mr. Murphy. Congressman, I appreciate the 

Mr. Delahunt. That is a yes or no answer. 

Mr. Murphy. I would prefer to answer that question for the 
record offline, if you wouldn’t mind. Thank you. Congressman. 

Mr. Delahunt. Well, I do mind. And I don’t see the reason why 
that answer has to be provided offline. That is a legal question. 
Well, I think you have given me all the information that I have 
needed. 

Do I have any time left, Mr. Chairman? 

Mr. Scott. You have 2 seconds. 

Mr. Delahunt. I will yield it back. 

Mr. Scott. Thank you. Thank you. And we will follow-up on that 
question. 

The Ranking Member of the Constitution Subcommittee, the gen- 
tleman from Arizona, Mr. Franks? 

Mr. Franks. Well, thank you, Mr. Chairman. 

Thank all of you for being here. I know that it is always a dif- 
ficult environment when we are dealing with this adversarial legal 
system that we have that has served us pretty well. But it creates 
some friction around the interface. So, I know you deal with some 
pretty complex issues. 

Professor Natapoff, you know, it is the contention of the FBI that 
confidential informants are critical to having the ability to carry 
out counterterrorism, national security, and criminal law enforce- 
ment missions and that a confidential source could have a singular 
piece of information that the FBI would otherwise be unable to ob- 
tain and that are critical to that case. It obviously enables the FBI 
to execute their primary mission of preventing terrorist attacks and 
crime. 

You cite one example of a case that went wrong, I think is the 
quote in your testimony. And at the same time we have quite a few 
pieces of evidence of thwarted terrorist attacks based on tips from 
confidential informants. How do we bring those two realities to- 
gether? 

Ms. Natapoff. I would also direct your attention to the Depart- 
ment of Justice office of inspector general’s report, oversight report 
of the FBI’s handling of confidential informants. The reference is 
contained in my written testimony. The OIG provides actually nu- 
merous examples of informants gone wrong, if you will, in its inves- 
tigation of the FBI’s own files and cases. 

I would suggest that there are many record incidences of inform- 
ants gone wrong. And I think nobody here today is disputing the 
fact that the practice can often go wrong. On the other hand, it is 
clearly of benefit in some limited set of cases. I would refer back 
to Mr. Nadler’s question about whether we should ban the process 
altogether, at least in some cases. 

I think that your question indicates the potential value of the 
use. In my view, the public policy question is when do the costs and 
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benefits recommend that we permit law enforcement, permit the 
government to use this dangerous and risky tool. And my rec- 
ommendations here today have been that legislative bodies and the 
public need more information, particularly about cases that go 
wrong. 

A number of individuals today have made statements such as, 
“There are relatively few cases in which” — and I would suggest 
that that is not a statement that is currently supportable across 
the board. We simply don’t have enough information about how in- 
formants are used at the State, local, and Federal level to make 
founded statements about the general state of usefulness and safe- 
ty of the use of informants. And I am suggesting that this Com- 
mittee consider legislation to make that mandatory. 

Mr. Franks. Would you have any suggestions, I mean, related to 
any alternatives that would be as effective in many cases as the 
confidential informant in dealing with these very difficult cases 
where critical intelligence or information is — perhaps the entire 
case hinges on that and the ability to pursue the case hinges on 
that? What are our alternatives? What are our best alternatives? 
And do we have any true alternatives to using confidential inform- 
ants? 

Ms. Natapoff. Sir, I think the answer is yes. A number of law 
enforcement experts here testifying today have indicated several 
times that the use of confidential informants is merely a tool in the 
arsenal of law enforcement. We have many tools. We have other in- 
vestigative resources. 

We have undercover operations run not by criminals, but by law 
enforcement agents themselves. We have wiretaps. We have an in- 
creasing array of technology in this world that we live in, ways of 
obtaining information. 

I would suggest that to make a responsible decision about the 
use of informants requires us to know better what the costs of the 
use of that particular tool is. And there may be many cases where 
the responsible judgment is it is not worth the potential for a 
wrongful conviction. It is not worth the potential for more crimes 
to be committed. It is not worth the threat of additional violence. 

Mr. Franks. Thank you. Professor. 

Mr. Murphy, what is your contention as to the importance to law 
enforcement, to the FBI of confidential informants? I am sure that 
that has been said a dozen ways today. But, you know, sometimes 
people say there are no simple answers. Usually there are some 
simple answers, but they are not easy ones. 

I know this is one of those cases. Can you give me some perspec- 
tive of how important do you think confidential informants are to 
the investigative process? And do we really have a way to essen- 
tially deal without them entirely? 

Mr. Murphy. I don’t think it would be possible to perform the 
mission of the FBI without the capability to have confidential 
human sources. And I believe that we would suffer as a Nation if 
we didn’t have that capacity. 

Mr. Franks. Thank you, Mr. Chairman. 

Thank you, sir. 

Mr. Scott. Thank you. 

And the gentleman from Georgia, Mr. Johnson? 
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Mr. Johnson. Thank you, Mr. Chairman. While first taking the 
opportunity to offer my condolences on the losses of your sons, Ms. 
Speight and Ms. Donnelly, I would take this time to point out that 
there is a big difference between citizens who witness a crime oc- 
curring in their neighborhood and then they speak up to the police 
and give information about the crime. And they do that from the 
standpoint of being good citizens. And that is not snitching. 

Then on the other hand, you have the situation where police, law 
enforcement officers develop confidential informants for use in 
long-term investigations, say, of mid-level or high-level drug deal- 
ers. And it takes time to make the case. 

So, you have a confidential informant that infiltrates the organi- 
zation and then accumulates enough information to cause law en- 
forcement to be able to take the organization down. It might be a 
drug organization. It could be espionage. It could be any number 
of crimes. 

The use of confidential informants in that situation is distin- 
guished from the use of what is called a snitch on the street, in 
a street war on crime, war on drugs, if you will, street war on 
drugs where local police officers are charged with cleaning up the 
streets of crime. So, the local police officers go after low-level drug 
dealers. They recruit persons who are often engaged in criminal ac- 
tivity themselves to give them information, sometimes under coer- 
cion and under duress and threat of arrest. They cause that per- 
son — and they develop information about, say, drug sales taking 
place in a house, street level drug sales. 

So, an informant, a confidential informant then says that I wit- 
nessed at, say, Ms. Johnston’s house. Reverend Hutchins, I wit- 
nessed the sale of a small amount of cocaine, of a couple of $10 
rocks of cocaine at Ms. Johnston’s house. And then the police then 
take that information, go to a neutral and detached magistrate and 
say that I have a confidential informant who has been reliable in 
the past, given me information that has resulted in arrests and 
perhaps some convictions. 

That person told me that they witnessed not too very long ago 
the sale of cocaine in that house. So, based on that uncorroborated 
information from a person engaged in crime on the streets, the po- 
lice are able to then obtain a search warrant to go in and search 
Ms. Johnston’s home looking for additional cocaine. 

So, in the Kathryn Johnston case, that is exactly what happened. 
Isn’t that true. Reverend Hutchins? 

So, when the police got that warrant, they went into Ms. John- 
ston’s house. They were issued a no-knock search warrant, went 
into the house. Ms. Johnston, who is a 92-year-old lady who hap- 
pens to live in a community where there is a lot of drug use, a lot 
of drug sales, typical inner city neighborhood in the war on drugs. 

She has got burglar bars on her house to try to maintain her 
safety. It is dark. Police use a battering ram to bust their way in. 
She, being a citizen with a weapon, fires at the police because she 
doesn’t know who they are. It is a no-knock search warrant, no an- 
nouncement. 

She fires off a shot. Then, boom, they riddle her with bullets and 
kill her. So, it was all based on the police officers saying that they 
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had a confidential informant. But they did not have a confidential 
informant at that time who gave them information. 

So, the whole process is flawed. It puts citizens like Ms. Johnston 
right in the middle of this war on crime, war on drugs between the 
police and the drug dealers. Then the drug dealers are being re- 
cruited by the police to help them in the war on drugs. 

Who is the victim? People like Ms. Johnston. So, that is the issue 
that we really need to address. 

I believe that there needs to be some standards, some param- 
eters, as you say. Reverend Hutchins, that are put on the police in 
their use of confidential informants in that situation. Because I be- 
lieve in situations — the second scenario that I pointed out, the 
long-term investigations where police are working with informants 
under Department of Justice guidelines — the Department of Justice 
has some guidelines that regulate the use of those types of individ- 
uals. 

But I don’t believe there are any States that regulate the use of 
confidential informants or, i.e., snitches in the last scenario that I 
pointed out. Then when that case comes to court, if there is a jury 
trial, of course, confidential informant is not available because they 
didn’t actually participate in the arrest of the accused. 

So no testing, no corroboration, nothing there to help the victim 
in that case, which might be an innocent citizen. And I don’t know 
if any of you have anything you would like to comment on about 
what I have said. 

But I certainly believe that citizens should come forward when 
they have information about a murder or any other crime that took 
place in their community just as good citizens. But we should not 
allow a situation where police are able to accumulate snitches, if 
you will, in this low-level war on drugs that puts people in commu- 
nities at risk. 

Reverend Hutchins. Mr. Chairman, I would just like to briefly 
respond, if I might. 

Mr. Johnson, you are correct. Fabien Sheets was a known drug 
dealer. Mr. Sheets, in fact, was stopped by these same police offi- 
cers that eventually killed Ms. Johnston. And he said to them, “If 
you will let me go for selling the small amount of marijuana that 
I have sold on the street, what I will do is I will tell you where 
you can go get a kilo of cocaine.” 

Mr. Johnson. And that ended up being 

Reverend Hutchins. And that is exactly 

Mr. Johnson [continuing]. False information. 

Reverend Hutchins. Absolutely, it was false information. 

Mr. Johnson. Because everybody knows Ms. Johnston did not 
have half a kilo or any amount of drugs at her home. 

Reverend Hutchins. She did not have — and not only that, as we 
have suggested and as we have been able to build consensus, at 
least locally in Atlanta, if police officers do due diligence, they 
would have known that a 92-year-old woman lived there by herself. 

Mr. Johnson. So there was no corroboration? 

Reverend Hutchins. There was no corroboration. There was not 
any appropriate investigative work done. But I think, Ms. Jackson 
Lee, probably the most poignant thing about what happened to Ms. 
Johnston is had she not been 92-year-old and had she been my age. 
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29-, 30-year-old and a young Black man, then we might not be hav- 
ing this hearing right now. 

Mr. Johnson. She would have been 

Reverend Hutchins. The real issue, in my view — and I respect- 
fully disagree with Mr. Brooks, is that this problem is much, much 
more widespread than our news headlines would suggest. And that 
is because far too often those who are most likely to be victimized 
by a system like the one that we have now that misuses confiden- 
tial informants tend to be younger, in lower income communities. 

They tend to be those that have fewer resources. They are most 
likely to be profiled and least likely to have the resources to fight 
against these criminal charges that are put on them because of the 
misuse of this informant system. 

Mr. Johnson. Thank you. 

I will yield the balance of my time. Thank you, Mr. Chairman. 

Mr. Scott. Thank you. I think Ms. Speight wanted to briefly 
make a brief comment. 

Ms. Johnson-Speight. While I understand that it is very impor- 
tant for citizens to come forward, you know, law abiding citizens 
do that. Oftentimes they are in fear of their lives because of retal- 
iation because of folks who are remaining on the street committing 
crime over and over again. Oftentimes the same people are commit- 
ting these murders over and over again because they are not taken 
off the street because no one will come forward. 

Oftentimes that is because of the stop snitching piece. People are 
afraid. And it is sending a message throughout the communities 
and throughout the cities that you should not cooperate with law 
enforcement. 

That undermines the whole process of citizens wanting to do the 
right thing, the fear and the lack of the trust of the police officers, 
especially on county levels, that they will be protected from the 
people who are going to retaliate. So again, the whole culture of 
stop snitching is sending a message that undermines the whole 
process of people wanting to do the right thing. 

I went to Ms. Donnelly when I saw her on the news, you know, 
asking for help because I wanted to — I knew her pain. I knew what 
she was feeling as the result of the death of her son. I wanted to 
do the right thing. But oftentimes people want to do the right 
thing, but because they are not going to, one, be protected and, 
two, not be supported to do that, they don’t come forward. 

Mr. Scott. Thank you very much. 

The gentleman from North Carolina, Mr. Watt? 

Mr. Watt. Thank you, Mr. Chairman. And let me start by thank- 
ing you and Chairman Nadler and the Chairman of the full Com- 
mittee for having a hearing like this. 

I was here for the original testimony of all the witnesses. One 
of the pervasive thoughts that I had during that process was that 
we have spent 6, 8, 10, 12 years unable to have a hearing of this 
kind that exposes a problem that I think everyone of the witnesses, 
law enforcement and non-law enforcement people who are here rec- 
ognize is a serious problem because we have been preoccupied with 
criminalizing or categorizing Members of Congress as being soft on 
crime. Black males as being predators, you know, the whole process 
that we have been going through. 
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And having a hearing of this kind in that political atmosphere 
and with the leadership that we have had of the Committee has 
been impossible. So I think it is wonderful that our Chairs are tak- 
ing this opportunity to expose a problem and bring light on it be- 
cause we can’t deal with it in the legislative context. Law enforce- 
ment is not likely to deal with it in an aggressive law enforcement 
context unless light and transparency is there and oversight is 
there. 

Professor Natapoff, Mr. Murphy was unwilling to give his legal 
opinion in a public venue about the legal and ethical responsibil- 
ities of law enforcement if they have a snitch who delivers evidence 
that exonerates. I suppose at some point we will get that informa- 
tion from Mr. Murphy in a private setting. 

Help me form the context for it in a public setting. What is the 
legal and ethical responsibility of law enforcement, Federal law en- 
forcement to provide exculpatory evidence to State law enforcement 
if they obtain it from a snitch or otherwise? 

Ms. Natapoff. Thank you, sir. I am unaware of any free-stand- 
ing legal obligation that law enforcement would have, either police 
or prosecutors. Of course, we are aware that the rules and ethical 
obligations pertaining to those two groups might be somewhat dif- 
ferent. But I am aware of no free-standing obligation that either 
group would have to provide that information outside the context 
of an actual criminal prosecution. 

Of course, our Constitution provides the due process right to 
Brady exculpatory material if indeed a defendant is prosecuted for 
a crime. That would trigger the obligation of the Federal prosecu- 
tor’s office, if it were a Federal case, or a State prosecutor’s office, 
if it were a State case, to produce to the defendant any exculpatory 
information in the possession of that office or agency. 

It would not extend to a cross-jurisdictional obligation to go look- 
ing for exculpatory evidence, as I mentioned in response to Mr. 
Nadler’s question earlier, about 4 or 5 years ago, the Supreme 
Court decided a case called the United States vs. Ruiz which went 
to the question of what are the governmental obligations to provide 
such exculpatory information when a defendant pleads guilty. 

Of course, that is the bulk of our criminal justice system. And 95 
percent of all cases, including cases involving snitches, involve a 
guilty plea. And the courts curtailed the government’s obligation to 
produce such exculpatory information, for example, like the com- 
pensation paid to the informant witness in that case because that 
witness, of course, would never go to trial. 

One of the things that these Committees could consider is 
amending the Federal rules or passing legislation that would re- 
quire at least Federal U.S. attorneys to provide that information in 
connection with plea bargaining so that light could be shed on the 
use of confidential informants in Federal cases in the majority of 
cases that will, in fact, never be litigated in open court. 

Mr. Watt. Mr. Chairman, I see that my time is expired. But I 
also saw that everybody else seemed to be abusing their time. 
So 

Mr. Scott. Are you going to abuse your time, too? The gen- 
tleman is recognized. 
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Mr. Watt. If I might explore one other area. Because the other 
thing that struck me, especially in Mr. Brooks’ testimony, was that 
there seemed to be an attitude that if 99 percent of law enforce- 
ment was handling this appropriately there is some occupational 
risk. And they are acceptable. 

It strikes me that in cases such as Ms. Johnston’s, for example, 
and other cases where snitches really violate and law enforcement 
violate, this is one of those circumstances where there ought be a 
legal term applied in the criminal justice context zero tolerance. 

How do you get to what would be necessary to get to a zero toler- 
ance, zero error posture in this area? Because I think it is one of 
those areas. I mean, you can’t bring Ms. Johnston back. For Ms. 
Johnston, this is not a cost-benefit analysis. When somebody makes 
an error, when somebody goes awry in law enforcement, you can’t 
do a cost-benefit analysis. 

So how do you at least get to a State where you absolutely mini- 
mize, if not prevent, these kinds of injustices from happening, Mr. 
Brooks, Reverend Hutchins, Professor, Mr. Murphy? Maybe if I 
could get you all to tell me what you think would be a reasonable 
approach to getting to as close to a zero tolerance posture as we 
could get to. 

Mr. Brooks. Thank you for the question. I think, you know, first 
we need to take an absolute hard line posture when law enforce- 
ment breaks the rules, like in any other profession. 

The conduct at first blush committed in Atlanta and in Tulia and 
in Dallas and in a host of other places was criminal conduct by law 
enforcement officers. That conduct should be punished vigorously. 

You know, we should have robust and vigorous investigation and 
prosecution of cops when they do wrong because it taints the 
public’s trust in us. We have been charged with a very solemn duty 
and a solemn trust. And we cannot violate that trust. 

But I can tell you in 32 years in California while there were 
some small procedural errors in the units that I worked within, we 
never had a scandal like that, not even close. The reason we didn’t 
was we had strong oversight, strong policies, good training, a Cali- 
fornia peace officer and standards commission that mandated that. 

So, you will never — ^you know, there is never going to be a point 
where there are not issues of corruption. There is never going to 
be a point where there are not cops that are too zealous and carry 
their charge too far. 

But we need to have the oversight, the training, the ethical cul- 
ture. You know, we need to instill an ethical culture that says that 
the ends never justify the means. 

I have supervised narcotic cops since 1981. When I bring new of- 
ficers into my unit, you know, I explain to them, you know, we are 
never going to shade the truth. We are never going to lie on the 
stand. We are never going to push the envelope because we are 
going to have a chance to arrest these people again if they are truly 
out violating crimes. But we only have one opportunity to have 
credibility in our courts and in our communities. 

That is the kind of ethical culture that comes from strong leader- 
ship, good policies, and a lot of training and reinforcement of those 
policies. I wish I could say there would never be a Tulia, there 
would never be an Atlanta. There will, just like we will always 
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have abuses in other professions. But we can dramatically reduce 
that if we change. 

One of the other witnesses — I think Mr. O’Burke — talked about 
a paradigm shift. We certainly need to do this. We don’t need to 
be in a place where everybody is competing for numbers. This 
should not be where your grant dollars or your stature in the crimi- 
nal justice community is based on how many people you arrested, 
how many drugs or guns you took off the street. It is the quality 
of the work you can do. 

Let me just finish by saying while it may be distasteful to use 
informants, I worked in a community, was called in to help in a 
community in 1992, the city of East Palo Alto on the San Francisco 
peninsula. Most of you have probably never heard of it. But in 1992 
it was the per capita murder capital of the United States, a city 
of 15,000 people with 47 drug-related murders. 

In 1 year of aggressive enforcement, most of which started with 
information from informants but led to law enforcement undercover 
buys and corroborated information, we arrested a lot of drug deal- 
ers, the murders were all related to drug turf and gang turf. In 
1992, we had 47 murders. In 1993, we had two murders. 

It is a valuable tool. It saved lives. But it has got to be used cor- 
rectly. And I think this Committee has taken the right step in tak- 
ing a look at ways that we can prevent these abuses. 

Reverend Hutchins. Mr. Watt, Kathryn Johnston was the high- 
profile scandal that exposed the problem. But the problem existed 
long before the scandal came. The Federal prosecutor, David 
Nahmias put it as a powder keg. He said it was a problem in At- 
lanta that was waiting to happen but it took the scandal to bring 
the light. I think that now we have the light. 

The real issue, on my view, is that the possibility for not con- 
fidential informants, but ghost informants or non-existent inform- 
ants is far too great. There needs to be a mechanism put in place 
that while recognizing the need to protect the confidentiality of the 
informant, also certifies that the informant actually exists and that 
he or she acknowledges the voracity of the law enforcement profes- 
sionals’ assertions to the magistrate. 

Ms. Natapoff. Thank you. You asked how can we best minimize 
the impact of the dangers of the use of informants. It is really a 
two-part answer. The first is we need to fix our adversarial system, 
the procedures by which we litigate cases in court with reliability 
hearings, corroboration hearings, the new rules. 

We need to fix our investigative and law enforcement system, 
which, of course, is a much larger and more difficult process to ad- 
dress. And the various witnesses have spoken to that today. 

I would like to second the comments of Commander O’Burke and 
Officer Brooks that the direction that we give to law enforcement, 
the goals that we set for them will determine the outcomes and the 
kind of criminal justice system we have. The tools that we give 
them shape the outcomes that we get. 

If we make it easy to use snitches, they will use snitches and we 
will get the kinds of cases that snitches produce. If we make it 
more accountable, transparent, and rigorous to use snitches, then 
we will get cases that reflect that policy decision. Those are the 
kinds of decisions that cannot be made by the lone officer on the 
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street corner. They need to be made collectively by the executive, 
judicial, and legislative branches. 

Mr. O’Burke. Thank you. I would like to point out something 
that also occurred in Texas, that Tom Coleman, the officer involved 
in the Tulia scandal was nominated by his supervisors for police 
officer of the year and was actually given that award. And that is 
what I am speaking of when I refer to paradigm shifts. 

Mr. Watt. I hope that was before Tulia broke. 

Mr. O’Burke. Yes, sir. And I think that is part of Governor Per- 
ry’s recognition of the problem of just sheer numbers of counting 
widgets or arrests without accomplishing anything with drug law 
enforcement was a failed policy. He worked aggressively to change 
that. 

But I think that we need to look at adequate policies and proce- 
dures. We also need to look at collaboration among law enforce- 
ment agencies because there is also issues with informants who are 
able to move freely among law enforcement agencies without some 
abilities to track that. 

You know, we have policies and procedures that cover establish- 
ment, you know, utilization, and motivation. They require super- 
visory oversight and continual review of those things. I think that 
if all agencies are required to have established policies and training 
and at least direction of their programs and the goals and objec- 
tives they are trying to accomplish by using that informant, I think 
you can certainly work toward that zero tolerance. 

My fear is when you ask of zero tolerance that we are still deal- 
ing with human behavior, whether that be for the officer or for the 
informant being used. So I think we have to shed light on the prob- 
lem and then work toward those issues and resolutions, as you dis- 
cussed. 

Mr. Murphy. Thank you for the question. Congressman. I think 
it is a very important question. I would say I most closely associate 
my own views with those that were presented by Mr. Brooks. But 
I think every member of the panel has offered some alternatives 
that are worth thinking about and deliberating about if we are 
going to approach zero tolerance, as you suggested, which I think 
is an honorable goal. 

Mr. Scott. Thank you. 

Mr. Watt. I apologize for abusing 

Mr. Scott. You did better than everybody else. 

The gentlelady from Texas? 

Ms. Jackson Lee. Let me thank the Chairman of the Sub- 
committee and the Ranking Member and allow me to echo to this 
Committee and to this room that we have been living in shades of 
gray and darkness in being able to respond to a question like this 
for a number of years in this room. We owe a great deal of grati- 
tude to John Conyers who has made a commitment to go to places 
where others would not have gone. 

I am reminded, since he is from Detroit, of Marvin Gaye’s words, 
what is going on. 

Reverend, in your instance, mercy, mercy. 

This is a systemic problem. The reason why I say that is because 
I remember coming as a very, very new Member of Congress and 
joining Chairman Conyers and Chairman Scott and a number of 
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others circulating around America and holding police brutality 
hearings, which had a number of nuances to them. 

Some of them were gun incidences, obviously. But brutality is 
one word. It is the invasiveness or the untowardness of law en- 
forcement. 

Now, our founding fathers had it right. Their basic premise 
wherein the fifth amendment, due process, the eighth amendment, 
cruel and unusual punishment, the sixth amendment, the right to 
a trial by jury by your peers — they understood that there had to 
be legitimate basis that the people could feel that their justice sys- 
tem worked. 

I would not trade our justice system for any other kind around 
the world. But we have a system that is fractured. And until we 
understand that and accept that as both advocates and law en- 
forcement and legislators, it will continue to be fractured. 

So, I join with my colleague from Massachusetts about legislation 
needs to be — and let me just put on the record because I think the 
people of Tulia need to be put on the record again, as Ms. Johnston 
and as Ms. Speight. Let me say to you that as I look at the legisla- 
tion that I have. No More Tulias, which is the Law Enforcement 
Evidentiary Standards Improvement Act of 2007, your point of pro- 
tecting witnesses and funding resources has to be addressed. 

And my deepest sympathy to you for the loss of your son. But 
my greatest joy that you have chosen your work, your life’s work 
to be dedicated to him. would like to work with you, as your 
congressperson. Congressman Johnson, who has shown such lead- 
ership on this Committee, to be able to see how we can protect or 
provide resources for witnesses. 

Because I know that while we speak here in this room — and I al- 
ways say that the lights are on, we are secure — it is not so easy 
to tell a witness come forward. Because we are not in their shoes. 
We need to give them the comfort, the protection, the support. 

It should not be for 24 hours. It should not be for the time for 
the trial. It should be ongoing. I know there is a witness protection 
program. But in our communities, it has to be a little different. 

So, the Tulias need to be on record. Our friend is here from 
Texas. Fifteen percent of that population were persecuted by 
uncorroborated testimony of a rogue cop. Lives were broken. 
Grandmommas lost their life savings to get their children out. I 
don’t think the state of Texas responded as quickly as it should be- 
cause they went through the judicial system, collaborated with a 
prosecutor who relied on one voice. 

So, the premise of the No More Tulias said, in particular — and 
I read this one sentence, which it has to do with Federal Byrne 
grants. The States that do not have laws that prevent conviction 
for drug offenses based solely on uncorroborated testimony of law 
enforcement officers or informants. So it goes to the next step of 
prosecution. 

In the instance. Reverend, of your circumstance, I believe there 
is a trigger as well to the instance of kicking in someone’s door not 
on uncorroborated evidence, no matter how rehabilitated and how 
much rebornism this so-called informant says that he or she has 
partaken in. 
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So my question, Reverend, to you — and I ask this on the basis 
of my good friend’s No More Tulias or zero tolerance. One, I would 
commend you to H.R. 253, which lays a premise for legislative ac- 
tion. And I look forward to its refining based upon this hearing. 

But isn’t it tragic that through Federal funding we encourage 
law enforcement officers to have incentives or competition or pres- 
sure to make convictions to keep Byrne grants or Federal funding? 
That is my first question. 

Second, as a municipal court judge, I gave out probable cause 
warrants. And I don’t have the fineness of the points that Ms. 
Johnston, whether these guys were going with a warrant. It seems 
that they were no-knock. 

But based upon cops coming in undercover, I remember sitting 
at 11 p.m. at night, 12 midnight on the basis of their evidence. I 
thought they were good guys. I didn’t condemn them. They saw 
somebody sitting somewhere or somebody had just told them their 
guy was out in the car, their guy was on the corner that had just 
given them the word. 

This is a very difficult and seedy process. I understand we have 
got to protect the innocent. 

But if you would speak to that question of the pressure of Fed- 
eral funding that requires you to make deals and get prosecutions 
to keep that money flowing. And I would appreciate the FBI speak- 
ing to it, the professor speaking to it, and Mr. Brooks speaking to 
it, please. 

Reverend? 

Reverend Hutchins. I think. Congresswoman, that anytime 
funding and money is tied to arrests and convictions poses a seri- 
ous problem, particularly for those that look like I look, that live 
where I live, and that deal with what I deal with on a daily basis. 
As I suggested before, the people who are most often victimized be- 
cause of the tying and the inextricably linked resources around ar- 
resting and prosecuting people on these kinds of drug charges can- 
not be removed. 

We have to understand that it is directly tied to the kind of mis- 
conduct and behavior that led to Tulia, led to Kathryn Johnston, 
so on, so on, so on, and so on. I think there has not been enough, 
quite frankly, calling a spade a spade, the way you have done here 
today. The reality is that most often when resources are tied to ar- 
rests and conviction, people that are Black and brown and in lower 
incomes suffer exponentially and disproportionately. 

But I think to further your point, to in some way tie this issue 
of “stop snitching” to the use and misuse of legitimate citizens who 
step forward and say I have evidence, I saw something, I heard 
something, that is a serious disgrace to everyday, ordinary citizens. 
So I think we have to be clear that there is a distinction between 
the use and misuse of confidential informants and this so-called 
stop snitching foolishness that has created a hysteria. 

Ms. Jackson Lee. I am going to ask — and I thank you. Rev- 
erend. And not in reference to you, but I am going to ask the next 
witnesses just to be brief in their answer because I will finish on 
that with two questions to Ms. Speight and the gentleman from 
Texas, a quick question. 

If you would just be very brief, Mr. Brooks. 
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Mr. Brooks. Yes, Congresswoman. You are absolutely right that 
we should not tie performance to dollars. When we are out chasing 
dollars based on numbers of arrests, numbers of seizures, that cre- 
ates a serious problem. And we need 

Ms. Jackson Lee. Do you think it is fair to have corroboration? 

Mr. Brooks. Absolutely. In fact, I have never done a case where 
we didn’t have corroboration. I have done thousands. 

Ms. Jackson Lee. I thank you. Thank you, sir. 

Ma’am, just go quickly on to the other witnesses. Can you just 
go on. Professor, please? I can’t see your names there. Just go on 
quickly. 

Ms. Natapoff. Thank you. I agree with the other witnesses. I 
would also recommend that while we are tying requirements to 
Federal funding, we considered tying that Federal funding to ac- 
countability and transparency and record keeping at the State and 
local level. 

Ms. Jackson Lee. Excellent. Do you think corroboration of law 
enforcement and informant evidence is important? 

Ms. Natapoff. Absolutely. 

Ms. Jackson Lee. Thank you. 

The FBI? 

Mr. Murphy. Yes, ma’am. I believe it is a problem that we need 
to be conscious of the behavior that we are creating when we tie 
funding to statistics. We need to make certain that we are using 
an informant program that is based on corroboration. 

Ms. Jackson Lee. I thank you. 

Ms. Johnson-Speight, would the protection of witnesses’ money — 
I don’t mean to use the term money — resources and assistance to 
those, as the reverend has indicated, good citizens who come for- 
ward that would help in your son’s case — is that a valuable consid- 
eration for this Committee? 

Ms. Johnson-Speight. Absolutely. I think that you expect people 
to come forward. But they have to be supported. They have to know 
that they can be supported in that effort legislatively or however 
it can be done. You shouldn’t have a witness coming into a court- 
room with a stop snitching t-shirt on. That is absurd. So those are 
the kind of things that are happening. It is a culture that has just 
gone crazy. And it has sent a message throughout the communities 
that you don’t talk because of retaliation. 

Ms. Jackson Lee. And we should separate that out from inform- 
ants? 

Ms. Johnson-Speight. Absolutely. 

Ms. Jackson Lee. We thank you much. 

My last question is to my good friend from Texas. Let me thank 
you for being here. I would look forward to working with you. My 
question to you is were there civil compensation by the State to 
Tulia victims out of the reform that the governor offered. 

Mr. O’Burke. I am not aware if the governor offered that. I be- 
lieve — 

Ms. Jackson Lee. No, no, no. Out of the reforms that the gov- 
ernor encouraged you to have, were there suggestions of civil com- 
pensation to those victims? 

Mr. O’Burke. I am unaware of that. I know that there was a 
lawsuit settlement to some of those victims. But I am not privy to 
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the details of that. I know the city of Amarillo, I believe, paid out 
a settlement to some of those victims. 

Ms. Jackson Lee. And you agree with corroboration of law en- 
forcement testimony? 

Mr. O’Burke. We currently have a corroboration law in Texas. 
But it only extends to cover the informant. 

Ms. Jackson Lee. Okay. 

Mr. O’Burke. But as a general practice, we include that for offi- 
cers as well. 

Ms. Jackson Lee. Let me thank you. I look forward to working 
with you. I want to read this more extensively on some of your re- 
forms. 

Mr. Chairman, I thank you very much. I hope that we can move 
swiftly to responding to the excellent testimony that we had here 
today to save lives and to be able to cease the abuses that we have 
seen over the years on these cases. I yield back. 

Mr. Scott. Thank you. Thank you very much. 

I think the gentleman from Michigan wanted to be recognized for 
a unanimous consent. 

Mr. Conyers. I would like to introduce into the record the Law 
Review article of Professor Natapoff which deals with informants 
and the institutional and communal consequences into the record. 

Mr. Scott. Without objection. 

[The article follows:] 
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SNITCHING: THE INSTITUTIONAL AND 
COMMUNAL CONSEQUENCES 

Alexandra Natapojf 


I. INTRODUCTION 

The use of criminal informants' in the U.S. justice s^'stem has become 
a flounshing socio-lcgal instituhon unto itself. Characterized by secrecy, 
unfettered law enforcement discretion,'^ and informal negotiations with 
criminal suspects, the informant institution both embodies and 
exacerbates some of the most problematic features of the criminal justice 
process." Every year ten.s of thousands of criminal .suspects — many of 
them drug offenders concentrated in high-crime iimer-city neighbor- 
hoods — informally negotiate, away liability in excha.nge for promised 
cooperation.^ Law enforcement meanwhile recruits and relies on ever 
greater numbers of criminal actors in making basic decisions about 


* Ahsiiclate Prolessoi ol’Lciw,JjoyolaljawScliool> Los Angeles. J D.,Si:<inlbrd Law School; B.A., 
Yale University. aleKandra.natapotr@ils.edu. Manv of the questions raised in tliis Article derive from cny 
previuLis experience as an Assistant Federal Public Defender, and from working as an advocate in Jow- 
iriLumr txjcTimunidcs of txjJor. Many thanks to Ivathiyn l‘rc>-BaJtcr,Angcl£iJ. Davis, Don Herzog, Laurie 
Levenson, Erik Lirtia,r4iiomi Mezey^ julie O’Sullivtm. tLatherine Pratt, Daniel Richman, and Ian Weinstein 
for their thoughts and assistance throughout the process, and special tfianks to MarkKelman for his help 
atthr very beginning. Goiiirncnlsby tlicparliciparitsatLhc 2004 Stanford/ Yalejunior Faculty Furuniwcic 
also greatly appreciated. My gratitude to Sulaymaan Muhammad for his wisdom on die sulyect 

1. ITie classic ^‘criminal inlbrmant’’ with whom this Article is concerned is a person who trades 
information about otiicrs in order to obtain lenience for his or her nwn crimes. This Artidc does not address 
informants who work solely for money, or citizen info imants who pro\4de information to die police without 
recompense. Seev^a notes 24-30 and accompanying text lor discussion of the distincuon, 

2. The term '^aw enforcement*’ broadly includes state and local police and federal agents, as well 
as prosecutors. 

3. Graham Hughes, Agreemsrds fir (Juop^atiart in Crmmid Guar, 45 VAND. L. REV, I (1 9^2} (arguing 

that inff.irrnarit use cjcates ‘^pnimlural deformallons” with respect cn appellate rtrviewanddoijhlejeopaKly); 
JcUi Weinstein, R^latiTig tiis \imkel for Sniiches, 47 BUFF. L. Rev. 563 (1999) (arguing that informants 
undermine sentencing unilbrmity and the adversarial process}; George G. Harris, Thuljm,- 

a/d cmd 28 Pepi’.L.Rev. I (2000) (using compensated informant witnc5.ses undermine 

legal ethics and veliabiJity); Daniel C. Richman, Cbtjjtwari?^Gr^Mfo,56 0HloST’.L.J. 59(1995) (cooperation 
oompromises role ol defense attorney); Ciiflbrd S. Zimmerman, l owardafew l^iswn^ln/imnmls: AHistoiy 
tf Abuses and Su^estioni Jar Ji^arm^^TrlAS'ru-iGiCON^TAj.Q^. Si (1994) (documenting the comiptlng impact 
of unttuthiul inroimants). 

4. Use ofinlbrmants is most prevalent in drug offense cases, which represent agrowing proportion 
of federal and state criminal caseloads. ApBLitCEAUOEjusnCitlSTA'nS'nCS,SOCK.CJiiBOOK.OFCRJMlNAL 
JUSTiCJiSTA i’iS nCS Table 5.26 '(2001) [hereinafter BJSJ (40“A of federal convictions drug-rdatedy^ id. at 
Tabic 5.34 (nearly 30% of drug oirenders received a cooperation departure); see {Jsv Michael A. Simons, 
Retribulkm for Rats: CoujisratiiTn, Pinmhnumi, andAUmmmii , 56 VAN1>. L. 1, 7-14 (2003) (dcscribir^ how 
combination ofscntcndng guidelines and mandatory minimuins fordnjg sentences radically increased co- 
operation). Part II.B uj/iis attempts Co esriinate the actual number of informants at large at any given time. 
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invcsLigations and prosecutions. While this marriage of convenience is 
fraught with peril, it is nearly devoid of judicial or public scrutiny as to 
the propriety, fairness, or utility of the deals being struck."’ Moreover, 
it both exemplilies and exacerbates existingproblems with transparency, 
accountability, regularity, and fairness within the criminal process.*' 

The caustic effects of the informant institution are not limited to the 
legal system; they can have a disastrous impact in low-incomc, high- 
crime, urban communities where a high percentage of residents — pre- 
dominantly young African American men — arc in contact with the 
criminal justice system and therefore potentially under pressure to 
snitch7 The law enforcement practice of relying heavily on sniLching 
creates large numbers of criminal informants who are communal lia- 
bilities. Snitches increase crime and threaten social organization, inter- 
personal relationships, and socio-legal norms in their home communi- 
ties, even as they are tolerated or under-punished by law enforcement 
because they arc useful.® 

The global contours of the informant institution are reflected both in 
the ways that the informant is created and managed by the government 


5. Si€ Daniel Richman, Cooperaiing D^eRdcmli: The Ojils 'mi Benefits oj Ir^omuiiwTijivm 

ScvioidreB, B tliD. SENT. 292, 294 (1996) (noting that “the exdiange of cooperation for yentwidng 
leniency is under-regulated and never the subject of systematic empirical invesugation”). 

6. See Steven Greer, Towards a Sonolo^ai MQdeli^'lhe Police Irtftmmmt, 46 BRir.J.SOCIOL. 509, 509 
(I995)i'notinggcncriilJy thatinlbrmant usc^opcnlsl upa rsmi^oFopportunLues and dilemmas, particularly 
for law enibreement piofesang eammitment to due process and the rule oflaw.”). Tliis appraat'ii ntirm rs 
that of other recent scholarship that Inoks beyond substantive criminal lulcsi to locus on cnSbrccracnt 
practices as a central aspect of die law’s nature. Sse, e.g., William J.Stuntz, 7he Paihobgicel I^liiicsofQvftmal 
hav, 100 MJCH. L. Rev, 305, 503 (2001) (criticizing the academic tendency to tbcus on noimacivc rules 
instead of practice)i Erik Luna, Trmsparmt Polk-mg, 85 LOWaL.REV. 1 107 (2000) (analyzing die corrusive 
efTect of hidden police caifurccinciit diserctiun on dcnKittmUt; pilndplcs); see cdsa Gerald E, Lynch, Our 
Adniimstratii^ %fSteni q/'Crminal Justice, 66 FORDHAM L, REV. 2117 (1998) (arguiiig that the administrative 
proccjc of pnteecutorial dedaon-making violates adversarial ideals but fimctions fairly in practice), 

7. In Inw-income urban communities in dries such asBallimorcajitl WasliIngioiiD.G. 5 a:*aggcriiig 
50% or more oftlic Alrican American male population behveen ihe ages of 18-35 is under criminal justice 
supervision at any given lime. EricLoikc, ri GWroften.- TaungAfncanAmeric(mM&tinD.C.’sCrim^l 
Juslice ^stm Vive Tears Laier {Nat’J Ctr. an Insts. and Akematlvcs, Alexandria, VA), Aug. 1997, at 
http://66.l65.94.98/stDrics/hobb^n0897.himl; Jerome G. A-lilJcr, Holbiinga Geasratwn: TmcngAfHcm- 
American Maks m ihe Ormatud Justice ^stm. t^'Amerita^s Cities: Ded^rwre, Marylaivi (Natl Ctr. on Insts. and 
Alternatives, Alexandria, VA),Scpt. 1992, aihttpr//56.165 .94.98/stories/hobblgen0992.himl. Nationally, 
30% of that demographic gmup was under criniitial justice supervision as of 1995. MarCMaUER&TI^ACY 
HUL1NG,THE SErfL’ENCtNG Project", YOUNGBlACKAMEUrCA-NS and ' j’HECitlMINALjUS'llCESYSrJiM: 
Five Years LAlliR (1995). Nearly 40% of African American oflfenders are incarcerated for drug-reJated 
oirenses, /nciJ7c^riz£?t^^f?2znc(t,HUM.RT5.WAi'CMBACK.GROUNDER(HumaiiRiglnsWatdi,NewYork.NY), 
Apr. 2003, at 3, amkdk at httpy/www.hrw.org/backgroundcr/usa/'incarccmion/. 

B. This approach builds on a growing literature that identifies the collateral social consequences of 
criminal justice policies in high-crime communities. For twovcrydiflerent.apprT.TachesriJcnpare INVISIBLE 
PUNISHMENI": The OOLLATElL'y^ CONSECi.UENCES OF MaSS IMI'IUSONMENF (Marc Maucr it Mcda 
Ohesney-Land cds. 2002) [hereinafter iN VESllM J-lPUNlHllMLNl j with Tracey Meares & Dan Rohan, Xozyrtra^ 
(KormsoJ) Order in the hrm City, 32 Law& SOC’^IYREV. 805 (1998). 
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and how the infonriaiit hi turn interacts witlr his community.*'* The 
following example represents a classic drug informant scenario drawn 
from actual cases: 

Drew, a low-level drug dealer who is also an addict, is confronted by 
[federal Drug Enforcement Agency (DEA)] agents and Local police on 
his way to make a deal. They offer to refrain from pressii^ charges at 
that moment in exchange for information and the active pursuit of 
new suspects. Drew agrees, immediately provides the name of one of 
his suppliers to whom he owes money, and is released.*^ As an infor- 
mant, Drew’s investigative activities require him to meet with his 
police officer handler every two weeks to provide information and 
make a controlled buy every month or so. hi the meantime, with his 
handler’s Imowlcdgc, Drew continues to consume drugs and carries a 
gun illegally. Unbeknownst to (but suspected by) his handler, he skims 
drugs fioin his controlled buys and continues to deal drugs on the 
side," In the course ofhis cooperation he also provides the police with 
truthful incriminatuig information about a competing drug dealer, his 
landlord to whom he owes rent, and his girlfriend’s ex-boyfriend 
whom he dislikes. The police arrest all three. When Drew is arrested 
in another] urisdiction for simple drug possession, his handler calls the 
prosecutor and those charges are dropped,’*^ 

As the example demonstrate.^, not only do informants’ past crimes go 
unpunished, but authorities routinely tolerate the commission of new 
crimes — ^both authorized and unauthorized — as part of the cost of 
maiutaining an active informant.'^ The phenomenon is particularly 


y. Because ihc majurity ofcriminiil defendants are male, the rest uf'lh is Article releni to infurmantu 
by the male pronoun. Thegrowir^problem uf the female mfuraiajiLisspccifically addrrasrcl brlim. Seev^ 
?aiClV.G.2. 

10. In anotlier commorj practice, tliesuspectisarresAcd,bL-oughttocourt,iandlhqnreleasedwithtlie 
understanding that he will cooperate during thependfinc.y ofhis case in order dd ’Svork off" his semcamc. 
The defen dant’ssentcncing may be postponed indefinitely in otder to give him the opportunity to cooperate 
as extensively as possible. The federal criminid proecdurr niles expressly promote such arrangements. See 
I'ED- R. CRIM.P. 35. 

11. .Sea JiyWJME SROLNICK JUS lltJE WlTHOUl' TlUAbt LAW IN DmOUll-MlU 

SOClJil Y 123-29 {2d cd. 1975) {documenting instances where police did not pursue suspicions that their 
inlbrmanUi were simultaneously dealing drugs]; Bruce Umkreovtr Drug Offkm* Use 

Biiir.J. SociOL. 35, 43-44 (1997) (‘'[l]t isniuuncuirimon farinlormants to take advantage 
of their protected status by pursuing more criminal opportunities.” (quoting MR. Pogreba & E.D. Poolle, 
Vii,v IsrJiMic; A Lp-jk ai tJts Vn^ctmr, 21 J. CltlM.JUSl’. 383, 387 {1993)}). 

12. Tills example is a compasite of facts drawn from published cases, United States v. WUlia, 

300 l''.3d 803 (TdiCir. 2002) (dueuiiicntiiig use of crack addict Lnibmiant); Pyles vjohmon, I36r.3d986 
(5diGir. 1998) (documenting use of heroin addict on probation aainibrmitnt receiving lenience for burglary 
charge), sociological studies, see SkOLNIOK., supra note 1 1; Creer, siilmx note 6, and my own expcrieaioes as 
a former As^tant Federal Public Dcfender- 

13. See, Greer, supra note 6, at 514-15; Hughes, supra note 3, at 21, 22 n.72 (cooperafion 
agreements '^earry a special dangeroflicensangcontinuingcrirriinalacts”). This phenomenonkicreases with 
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troubling because it represents undcr-cnforcement and tolerance of 
diminality in high-crime communities.'^ Authorities may also indirectly 
ratify the interests of informants when those informants provide infor- 
mation selectively and in self-serving ways. This scenario is repeated 
over and over, both viithin the criminal system and in the community, 
creating dynamics of scale. Within the system, the effect is a shift in the 
adjudicatory process whereby police and prosecutors informally adjudi- 
cate the criminal liability of informants based primarily on expediency 
and investigative usefulness. Within the community, large numbers of 
criminals remain active who, due to their role as government informer, 
obtain some degree of immunity (and, arguably, arrogance) even as tliey 
continue their antisocial behavior. 

Many aspects of this type ofinfonnantpractice are in obvious tension 
with principles of public accountability, con.sistency, predictabilify, and 
other “rule of law”-type precepts.'^ In its most extreme form, bare- 
knuckled negotiatioiis between suspect and agent take place unsuper- 
vised and unrecorded, without judicial or public review or even the 
presence of counsel.'® Informants consistently are treated differendy 
from other equally culpable defendants, and informants themselves are 
routinely treated inconsistently. Similarly situated informants often 
receive widely disparate rewards for comparable cooperadon.'' Al- 
though t\Tritten cooperation agreements resemble contracts and formal 
plea bargains, they arc generally vague and open-ended. The earlier 
and more informal the negotiation, tlie less is written down. Informant 


hilbrmaJity and therdbrc is of most concern in diu^f entbreement. wliicb is characterized by infonnal and 
active snitch-a^nt relationships. 

14. See notes 19^97 and accompanying notes discussing Randall Kennedy’s theory of 
uiidcfcnfonxmcnt in minority commumties. 

15. These informant “adjudicatiosis” miirorthcmorc general shift in adjudicatotypowerawayfrom 
courts toward law entbi'oement dcdsion-niaker.s. .So! Stuniit, jupranote 6, at 5 19 (riatujg iliat dicLreacltli and 
depth of criminal codes “shiit lawTnaking from courts to law entbreers ... * [and] give prosecutors the power 
to adjudicate”); Lynch, supm note 6, ai 21 20 f ‘[FJin- most defendants the primary adjudication they receive 
is, in lactj an administrative decirion by a state funedonary, ihc prosecutor, who acts essentially in an 
inquisiiorial mtrrie.”); oeFuijotcjdi^i(anaJy£LriginfQrnianL use aa a problematic subspecies of prosecutorial 
disciction). 

16. S«e ^lark Curriden, 'Ihe Infomani Irap: Seemt TJjeiit lojvstia , NA'l . LJ ., Feb. 20, 1995, at Al 
(noting the “explosion” in the numbers of confidential inforiiiaiiLs wlio never testily or go to court). 

17. Wdn5tem,ji^6rariC)ije3,at602-l 1 (documcntingsencendngdiscrepanciesaniongcooperators 
among judicial districts); Frank O. Bowman, I>sf)arivtg ii- Swiei S^frrow: A T$(tr Judicial on “Sub- 
:itarUiidAsiistance^’ DeperUim Follows tiFiecwle i^Pmsecutoritil ItiiisdpUm, 29 S Jlil'BOiNL.RjiV'’. 7, 61 (1999) (worry- 
ing that Weinstein’s findings of disparity niiglit indicate that prosecutors are "schdng control of the entire 
sentencing process by sub rose manipulations”); Laurie P. Cohen, SpUt Decisions: In Federal Cas6s,Big0ap in 
JiffuxffdsJbrC'oofioratiott, WALL StJ., Nov. 29, 2004, at AI (documenting racial disparities in conperatlon 
credit). 

18. See Hughes, supm note 3, at 3 (describing coopcrdtioii agreements as the “pl^^’^uiia^on" ol 
criminal adjudicadon); Richman, mpni note 3, al 73 (describing cooperation as relaiional contract rather 
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deals thus have become an all too common way of circumventing more 
formal adjudications of guilt and penalty, or even the counsel-domi- 
nated process of plea bargaining. Indeed, the use of informants can be 
seen as a relaxation of public, rule-bound decision-making in the most 
practical sense: secret negotiations lead to the application of secret rules 
in which crimes are forgiven, or resurrected, by state actors without 
defense counsel, judicial review, or public scrutiny. 

The legal literature on snitching has not addressed its potential im- 
pact on high-crime, low-income communities in which the practice is 
common.'^ The omission is glaring if only because ofthe potential scale 
of the phenomenon. Given rates of criminal involvement for some 
young black male populations at fifty percent or more,^'’ the pre- 
dominance of drug-related arrests, and the pervasiveness of informant 
use in drug enforcement, the logical conclusion is that these com- 
munities are being infased with snitches and that informing has become 
part of the fabj ic of life. Active informants impose their criminality on 
their community, while at the same time compromising the privacy and 
peace of mind of families, fiicnds, and neighbors. Informants also are 
a vivid reminder that the justice system does not treat suspects even- 
handedly and may even reward antisocial or illegal behavior. In this 
scheme, the individual willing to sacrifice friends, family, and associates 
fares better than the loyalist; the criminal snitch is permitted to con- 


ihiin exeojtory agreement}. 

Hughes! eriddzes extensively the vague openH.-irdedntrss nnd tsthtrirnegulariticsin what he terms 
“informal” cooperarion agreements, by vvhicli lie means written pica agrrcEiiciits or letter immunity. See 
Hughes, supra note 3,at2-3. The iri-egulaiidesi associated with unwritten terms andagreementsare iniinitely 
grrater as there is almost no possibility ofiden til'ying, much less enforcing the terms ol an informal, unwritten 
agreement between a suspect and a police urficer or prosecutor. Depending an die audiority uftheagient, 
an agFccmcnt between a suspect and an agent may simply be unenforceable on its lace. Id. at 10 n.32. 

19. Ills with some trepidadon dial I use the term ''community.” SbfRoben WeLsbel•g,JVumu'a^d^^ft^ 
CriniintiL Law, and the iif'Crijninal Ijbv Scf\alan;hif} , 93 J. Ckim. L. fit CriminqIjOGy. 467, 514 (2003) 
(crilidzingiaw-and-social-norms scholarly assertions aboutnormative behavior in poorblack neighborhoods, 
noting that “the very fluidity oi the population in dicse nelgliborltoods only underscores the difficulty of 
conducting any useful discourse about nomts when one relies on 'an unexamined word like ‘comniunity"’). 
1 mcran to focus on that relatively wcLl-nxognizcd sodo-^xxinomic phenomenon ol tlic economically 
disadvantaged, urban community of color in which poverty, uncmployrncnL, crime, and mcarccration rates 
are disproportionately high. S«^iarc Mauer & Meda Chesney-Lind, btlsodactm tolNVtsiBUiPLNiSHMtiM r, 
iujim note 8, at 1, 2-4 (describing some of die socio-cctxiornic diamctctistics ol' poor black commumtics)- 
1 do not mean tc> suggest that every individual in tlicsc “communities” is necessarily black, poor, or, most 
importuntly, shares d^c same opinions or is impacted in tiie same way by crintinal justice policies. On tlie 
otlicr hand, 1 do argue tiiat inlbrmant policies sliould be expected to have a greater impact on die people 
who five in such euminui tides Uiaxi iiose in low-ciL'ne neigliborhoods witli low arre!?t rates where [‘esidcnis 
arc economiccdly better off. 

20. Ses supra note ‘7. 

21. £ie^Jacobs,iir|!V(inote ll,atl4(“Asoneofthacscudy’s [police] officers explained, ‘Voucan’ttum 
your buck uii [infoimants] for a second or tlicy will bite you. Hn;y lie to you ail the time. They are 
untrusLwortby. They have the morals of an alley cat.”^ (quoting Pogreba & PooUe, supra note I i)). 
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tinue violating the law even as those on whom he snitches arc punish- 

Sociological studies have documented the harmful impact that per- 
vasive informant presence can have on communities and individuals 
In the contest of poor, urban, American communities already sulfcring 
from high crime, reduced personal security, and distrust of law enforce- 
ment, the informant institution may function as a destructive social 
policy in ways that arc not commonly recognized. 

This Article is organized into live parts. Part II describes key features 
of the informant institution; it outlines the classic informant practice, 
surveys the limited public data on the scope and nature of the practice, 
describes the pervasive secrecy that surrounds the institution, and raises 
some theoretical difEculties with classic utilitarian justifications for the 
practice. This Part is not intended a.s an exhaustive description ofinfor- 
mant practices; rather, it aims to identify the key features of the institu- 
tion that render it systeraically problematic in light of the analyses 
below. 

A major task of this Article is to recognize the informant institution 
not as an aberrant or extreme practice but as a paradigmatic feature of 
the modem criminal .system, both in its operation and its expressive 
value. To this end, Part III theorizes the informant institution in terms 
of three related doctrinal analyses: plea bargaining, prosecutorial discre- 
tion, and the administrative, non-adversarial nature of the American 
criminal justice system. This reframing de-emphasizes the traditional 
doctrinal criticism ofinformants based on their unreliability and recon- 
ceptualizes informant use as a quintessential yet undcr-ajipreciated prac- 
tice that implicates some of the most contentious characteristics of the 
modem criminal system — a system dominated by law enforcement dis- 
cretion, secrecy, and informal adjudications, Part of this reconcep- 
tualization draws on scholarship regarding legal norms and the expres- 
sive values of the law in an effort to identify what might be the broader 
normative impact of the informant institution. The conclusion of this 
Part is twofold: first, the informant institution is best understood as pari 
and parcel of some global concerns about the criminal justice system, 
and second, the system’s current woes cannot be fully understood with- 
out taking into account the pervasive influence of the informant institu- 
tion. 


‘Z2. Se^ Luna, supra note 6, ai ! 144-48 (arguing that secret police behavior exacerbates community 
distrust of and resistance to law enforccmetit]. 

23. iSe8wy^uPartIV■^C.L ThcsociologicalrcscajchisarcvicwofcasesludiesoJEaaternEuropeans 
during die Cold War. 
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Part IV describes the concrete harms created by the informant institu- 
tion to socially disadvantaged, high-crime communities, harms that in- 
clude increased crime and the erosion of trust in interpersonal, familial, 
and community relationsliips. This Part also hypothesizes some ways 
that the informant institution may erode the relationship between liigh- 
crime communities and law enforcement, both in terms of communal 
loss of faith in the state and the undermining of law-abiding norms. 
This Part also argues that heavy informant use represents a devaluation 
of the dignitary interests in target communities and is part of a larger 
problem of the ofEcial, negative construction of poor black communities. 

Part V proposes reforms, mainly of the “sunshine” variety. Although 
there are numerous ways of tinkering with the informant institution, the 
proposed reforms reflect the conclusion in Part III diat what ails the 
informant institution is centrally a fniiction of±e increasingly secretive, 
undocumented, discretionary exercise oflaw enforcement authority that 
constitutes the bulk of die criminal justice system. Accordingly, the pro- 
posed reforms aim to reduce the secretiveness surrounding the informal 
adjudication of informant liability and the concomitant lack of official 
ac, countability that flows from the lack of public information, and to 
increase legislative and public awareness of this quintessentially secretive 
executive practice. 

II, The iKFORMANr Institution 
A. Whai are Criminal Irtformants? 

“Snitching,” “ratting,” “flipping,” “informing,” “cooperating,” 
“whistleblowing,” “turning state’s evidence”: this range of terms illu- 
strates the conflicted and sometimes dramatic nature of the informant’s 
practice. From Judas Iscariot to “Sammy the Bull,” the snitch often 
represents betrayal and unreliability, even as “Deep Throat and cor- 
porate whistleblowers may be celebrated for their roles in bringing 
wrongdoing to light. The focus here, however, is not on the complex 
moralposture offfie informant and his disloyalties, or even his question- 
able value as a witness. Rather, it is the meaning and consequences of 
the very specific law enforcement practice of rcwaiding informants by 
forgiving them their crimes. This information-liability exchange be- 
tween informants and the government thus distinguishes criminal 
snitching in pait from other forms of whistleblowing in which betrayal 
is not rewarded by official forgiveness for other crimes.** While the use 


24. I am indebted to Dan Kahan for pressing me on this distinciion. 
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of crimmal informants still raises the disloyalty concerns raised by the 
more general use of informants, the goveriiment-sp onsored market in 
betra^ and liability adds a unique dimension ® 

In practice, an informant provides information about someone else’s 
criminal conduct in exchange for some government-conferred benefit, 
usually lenience for his own crimes, but also for a flat fee, a percentage 
of the take in a drug deal, government services, preferential treatment, 
or lenience for someone clsc.^’ The term “flipping” refers to the govern- 
ment practice of persuading a suspect to cooperate and, so to speak, 
change sides. The arrangement can be retrospective or prospective, in 
the sense that an informant can provide information about past events 
or promise to continue providing information about future events.^® 
This Article focuses on the common, staple arrangement in which an 
informant trades information about other people’s activities — both past 
and future — in exchange for leniency.^® Such cooperation can range 
from simple reporting, to wearing a wire, to making controlled drug 
sales and buys, to actively recruiting new participants. Rewards range 
from the considerable — outright forgiveness, in which the suspect 
escapes all charges — to the conditional — a non-binding recommenda- 
tion by the prosecutor to impose a lower sentence, to nothing at all if the 
government decides the informant has been insufficiently useful. 
Arrangements generally remain fluid. Agents and prosecutors often wait 
to eviduatc the usefulness of an informant’s cooperation before making 
final charging decisions, and an informant’s obligation to the police can 
last for years.®® 

Crimmal informants interact with numerous actors in the legal 
.system, but it is the police “handler” or agent who is primarily respon- 
sible for creating, maintaining, and controlling the informant. While a 
defendant may agree to cooperate as a result of direct discussions with 


25. S-sRichman, inpm niMc 3, at 77-84 (suryeving historical dislaste for snitching a.s an anti-loyalty 
norm). 

26. Weinstedn, sufmi note 3, at 564 yc&cribing- “cA'crheatcd cooperation rnaiket”;. 

27. Se6 2 1 U.S.C, § 886(ri) (2000) (authorizing DEA payments to informers as the Attorney General 
'Vnay deem appropriate”)? 18 U.S C. § 3059B (2000) (authorizing discredonaiy infomiaiit payments tip to 
$ 100,000 and providing thatawarddclermiiiiLiomaicnoisubiecttojudiciai review); United States v. Boyd, 
833 F.Supp. 1277 (N.D.^. 1993) (while in prison, ganginember informants were permitted contact visits, 
sex, illegal drugs, dotiting and teiepJionc privileges). 

28. Se-e Greer, su^a note S, at 510-13 (categorizing inlbrmant arrangements by four criteria: 
Outsiders and Insiders, and Single Event Informants and Multiple Event infbrrnuiite, and describing the 
“inside Multiple Event Informants, (ttsj the classic police inlbfmers”}. 

29. ThiBArick does notaddress the additioniUcashinccnriveitprovidcdtosomecritiiinalinlbriners, 
althoua^i the practice is extensive. ^ifeCurriden,ji^r£inotc 16, at At (federal payments to iriformants totalctl 
nearly $ 100 tiiiUiun ui 1993). 

30. Hughes, note 3, at 2-3, 22 (documenting fluidity and length ol' informant obligations). 
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a prosecutor, usually it is tlie police officer or agent — not the prosecutor 
— ^who maintains the closest contact with him.^* If that informant is 
eventually charged or used as a witness, the prosecutor then becomes 
responsible for pro\iding information regarding the informant’s 
activities to the court and thereby to the public.^'^ 

Most importantly, using mfomiants entails the official toleration of 
crime, both past and present. By their nature, informant deals require 
that law enforcement ignore or reduce Kability for an informant’s past 
misdeeds. Although drag defendants Ikmously cooperate, no class of 
offenders is off-limits: snitching can reduce or eliminate liabUicy for 
crimes as diverse as kidnapping, arson, gambling, and murder,” 

As part of the process of gathering information, active informants 
necessarily continue to engage in criminal activity, Drug informants, for 
example, are routinely authorized to buy, sell, and even use drugs in 
pursuit of targets. More broadly, U .S. Department ofjustice guidelines 
expressly contemplate ongoing informant criminality, with two tiers of 
“Otherwise Illegal Activity” that can be authorized by the handler. 
Tier I Otherwise Illegal Activity includes violent crimes committed by 
someone other than the informant, official corruption, theft, and the 
manufacture or distribution of drugs, including the provision of drugs 
with no expectation of recovering them. Tier 2 activity includes all 
other criminal offenses.®’’ 

Above and beyond even this criminal activity is the well recognized 
fact that active informants continue to commit unautlrorizcd crimes 
even while cooperating with the government.®^ While there is some 


31. iaiJacDbSjJi^cinotc ll,dt3B(sodobgiaiI study ol'howpoikx handlers interdct with tlieirinfbr- 

mantsj; /ittuncmian, note 3, at 99“K)D (discussing common abuses of handkr-inlbtmant 

arrangements). 

32. The gap between what the police or agent handler knows and what the prosecutor learns creates 
additional opportunities for details to be lost in the translation, requiring prosecutors to rely heavily on agent 
judgmctiig about informants. As one prosecutor described it, “the black hole of corroboration is the time 
(hat cooperators and agents spend iUouc.” Ellen Yarosiicfsby, Cwljm^vmidtkFider{JI\vse£uit>rs: Etperienies 
o/Tmih re^%a7id£mMiyW{,6aPO[y>HANlL.REV.9i7, 93S (1999) (quoting an interviewed Assistant 
U.S. Attorney)* 

33. BJS, supra note 4, at Table 5.34 (showbg federal cooperation rates in excess of 50 percent for 
kidnapping, arson, biibriy, money laundering, racketeering, gambling, antitrust (47 percent), and national 
delena; oflenses). 

34. See Department ofjusticc Guidelines Regarding the Use of Confidential Informants (Jan. 8, 
2001) [hereinafter DO] GuidclincsJ, (^http://www.uadoj.gov/ag/reaciingroom/ciguidelines.htm. Tier 1 
criminal activity must be authotiaed in writing in advani^ehyaSpecial Agent orprasecutor; Ticr2criminal 
activity must be authorized in writing in advance by a Senior Held Manager. Swet/i’? Gregory D. 

Irtp^TTWils: ara/ZAlcffiigigmeji 5 FBILAVVENFORCEMEhrrBlJLLliriN, Septi 1993, at 10, 

cii http://w^vw.lbi.gov/publicadon!i/leb/1989-1995/leb89-95.htm- 

35. Hughes, stqrrd note 3, at 21 (cooperation agreements “carry a special danger of licensdng 
continuing crirninal acts’^; id. at 47 (“Piaeticcs like these . . . can place the State in the suspect role ot 
licensing and managing wme crime and some crimineds in order to hit the target of the day.”); Jacobs, 
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sociological deb ate about the extent to which law enforcement expressly 
tol erates it, the fact of the tolerance is undisputed * Police, for example, 
routinely accept the reality that informants will continue to consume 
illegal drugs during their cooperation period, either because they have 
a substance abuse problem or because they must use drugs in order to 
maintain their credibility within the drug-trade community Con- 
tinued unauthorized drug dealing and theft of government drugs arc 
also commonly tolcratcdd“ Other unauthorized but accepted activities 
that have made their way to the public record include carrying weapons, 
prostitution, fraud, and tax evasion, It is this compromise of the goal 
of crime-prevention, law enforcement’s putative laison d’etre, that 
generates the central irony of the informant institution: in high-crime 
communities, law enforcement’s central ciime-Iighung strategy may 
itself exacerbate crime. T.ikewise, it is this aspect of criminal snitching 
diat distinguishes it from other types of informing in which the infor- 
mantis own criminality' is not at stake. 


B, Data on the Informant Institution 

The informant institution is one of the most secretive aspects of the 
criminal justice sy'stem. Data on its key aspects simply do not exist. 
How many informants are there? What percentage of suspects become 
informants? How many are “flipped” without ever being arrested or 
formally charged? How many' arrests or solved cases arc due to infor- 
mant tips? WTiat types of crimes are tolerated when committed by 
active informatiLs? We can only answer such questions partially and 
indirectly, based on general principles and the small percentage of 
informants who actually surface either because they eventually come to 
court or because some aspect of their cooperation becomes public. 


note 11. at 43i SK.OIM3CK, note 11, at 124*30. 

36. Jacobs, sufm note 11, at 43-44. 

37. SKOlJyiCKj tiuLu 11, ai 128-29. 

38. Jacobs, note 1 1, at 43-44. 

39. United States v, Boyd, 833 F. Supp- 1277 (N.D. lU. 1993) (while in prisjon, member 
informants were permitted contjact visits, sex, illegal drugs, gills, clotliii^ and telephone privileges); United 
States V. Haiuni, 225 I’.Sd 70^ 01-Q2 (1st C»r. 2000) (FBI handlers permitted and even faciliiaied their 
inibnnants* extortion luid murder); Michael D, Sorkin, Tt^ US Drug Snitch is a Le^nd md a Liar, S r. Luuis 
FOSi'DlSl^A'lCHiJan. 16, 2000, at Al; David Rovella, Stim. SuperinfomYa)^ Lies, Rap Skeel of DBA Million 
Dollar M<m S^arisnli^Bvre, NA’^LL J., Nov. 22, 1999, at Al PEA agents covered up ihdr informant’s tax 
fraud, piosUtudoo, pegury); iw also Bennett v. DEA, 55 1*. Supp.2d 36 (DJD.C. 1999) (Freedom of 
Infonnadon Act lawsuit seeking to compei DliA disclosure ot‘ Chambers’s activities and payments). 
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It is undisputed that informant use is on the rise.^ Our justice system 
has b ecome increasingly dependent on criminal informants over the past 
twenty years, primarily as a result oi the confluence of several related 
trends: the United States Sentencing Guidelines (USSG), mandatory 
minimum sentences, and the explosion of drug crime enforcement 
efforts.^' With regard to sentencing, the USSG make cooperation the 
central basis for lenience: indeed, only a defendant’s cooperation per- 
mits a court to depart from the high statutory mandatory minimum 
drug sentences,^^ On the enforcement end, nearly every drug case 
involves an informant, and drug cases in turn represent a growing pro- 
portion of state and federal dockets ® 

Informant use, however, is not hmited to drug cases; the culture of 
cooperation permeates the entire system, from burglary to white collar 
crimes.'** PoKce andproseciitors rely on cooperation as a way of manag- 
ing new suspects, conducting investigations, and resolving cases in court. 
Courts in turn see an increasing number of cases that involve infor- 
mants, either as witnesses or — because trials are so rare — more often as 
defendants seeking a reduced sentence based on their cooperation. 


40. Simons, ntpra note 4, at 3 ('^looprnirinn ha.'i htrt'cr been more pnrvalcuL liiaii it ia loiiay,”); 
Weinstein, supra note 3, al 563-64 (dcscribifiif “significant increase in cooperation”), 

4-1. See Simons, sujm note A, at 7-H (describing how combination of senteneii^ guidelines and 
mandatory minimum^ for drug sentences radically increased coopemtion); Weinstein, note 3, at 563 
(describing these as “honm times iiir the sellers and buyers uf'coopcrdtion”). 

42. U.S.SEMiiiNClNGGLimElflNESMANUAL&SKl.l C20D2>, 18U,S.C.$ 3553fe}(2UUO). Whilcthis 

Article was going to press, the Supreme Court decided Vniud Suuesv. litKJier, 125 S. Ct. 73B (Jan. 12, 2005), 
holdir^ that the U.S. Sentencing Guidelines are advisory in nature. To tvhai exti^it iliis decision will unpact 
die use oFthe § 5K cooperation pruvislon Is urnJear at this stage. Assuming that gives sentencing courts 

moreflodbilityin cvaJuatingcoopanUion,this should neither alterthe core law enlbrcement piacLiee of using 
infumiaiits, tior eliminate judidd deference to the government’s desmpiion of an inibnnant’s usefulness. 

43. SmCittct, supra note 6, at 515 (“[I]nlbrriiei-s air almost invatia.bly used in crimes of vice . . . 
Curriden, supra note ] 6', Weinstein, supra note 3, at 579-81 (describing the prevalent role of cooperation in 

dnigeascs). Infedcnd court, 64% ofon-thorccord sentencing reductjonsforcooperatbninvolvedn.igcasf;s. 

BJS, supra note 4, at Tabic 5.34. 

The number of drug-related otfenses, however, actually understates the role that dmginfbrmants 
play in the criminal justice system. Sixty-hve percent of adult male arrestees test poridvo for drugs upon 
arrest. itL at Table 4.30. Seventy-five percent of prisoners have a history of substance abuse. Maucr & 
Chesncy-IJnd, ji^/rariotc 8, at 2. 'lliis means tliat most defendants arc in contact with the world of drug 
trafficking even if their offense was not itself direedy drug related, while drugs often motivaie the oflensc in 
the first place. Sucli defendants may have drug-related infoirnittion, and therdbre be treated by law 
enlbrcemeriL as valuable dnjginTormancs, cvcnwhcrcdidroltenscsaicnoi ostensibly drug-related, 
SlCOLNrCK,n^/ranotc 1 l,at 126(documcnting pervasive use of addict informants in burglary investigation.^). 

44. BJS, supira note 4, at Table 5.34 (statistics on cooperation for each type of' offense, showing rates 

in excess of20% Ibrlddnapping, arson, bribery, money laundering, rackeiecting,g’arnblmg, anti trust ^7%), 
and nadonal defense offenses); Bowman, note 17, at 15 (as a general matter, the focus on cooperation 

has “diangcd the way Federal prosecutors barg^ and, perhaps, the way criminal defendants thinl: about 
cooperating”). 
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Federal arid state legislatures promote the practice both directly and 
indirectly. In the federal system, cooperation is die favored and some- 
times the only basis for lenience,'*'^ while mandatory minimum sentences 
generally strengthen tlic prosecutorial arsenal with respect to charge and 
sentence bargaining thereby making cooperation more likely Defen- 
dants and their attorneys have likewise grown accustomed to the prac- 
tice.’"' As one court lamented: 

[n]ever has it been more true than it is now that a criminal charged 
with a serious crime understands that a fast and easy out of 
trouble with the law is ... to cut a dcEil at someone clse’s expense and 
to purchase leniency from the government by oiiering testimony in 
return for immunity, or in return for reduced incarceration.* 

So prevalent Is the practice that critics complain that the justice 
system has devolved into a “culture” of snitching.'^^ In this way, snitch- 
ing — and the creation and maintenance of snitches — has come to 
permeate the criminal process in ways the United States Supreme Court 
likely did not contemplate when it comprehensively authorized the use 
of informants nearly forty years ago.™ 

The first clue to the empirical magnitude ofinformant use lies in the 
massive drug docket. Ihere were approximately two million drug- 
related arrests in 2000, representing approximately thirty percent of 
federal arrests and ten percent of state arrests.^' Another type of case 
that commonly relics on informants is burglary, which accounts for 
another two million state arrests each year.^ 


45. Sse U.S. SE^r[Til>rciWiJ'GuiUl;:LlI'lEMANUAL § 5KL1 {authoriiiing courts tu rcduu: sciiLt3iccs 
where the defendant has provided “subsiaiitial assistarjcc” tu die gcjvcmmcnt); 1 Q U.S.C. ^ 3553(c) (2000) 
(cooperation only basis for departure below mandator/ minimum sentenee). /fi/ffesrupranote 42, regarding 
the impact of Boofier. See in/ru text for expanded discussion oi' 5K praedee. 

4S. Sia?SK(.n.NifiK,.si^tJ nf>te 1 1 , at ] 33 (“Peii'dldes thus are the capital assets d'dic hifomicr system. 
High penalties for sudi rclativcl/ minor violations as possession of [drugs or drug paraphernalia] increase 
ihc capital assets of the [jolicxmuu and create conditions under which the informarion system will workmost 
dliciently.”); Stuntz, supei note 6, at SOS (describing prosecutorial leverage derived from rnmidatory 
minimum smtcnccs). 

47. BJehmanj ■su/zra note 3, at 75’76 (aiding that inlbrmant use deforms rgic of defense attorney); 
Weinstein. Mfm note 3, at 617-21 (noting corrosive effect of pervasive informant use on defense counsel). 

46- Northern ManEina Islaridav. Buwic, 243 F.3d 1109, L123{9thCir. 200]). 

49. Bowman, ivpra note 17, at 46 (chronicling complaints of “Wiitch culture”). 

50. Holla V, United States, 385 U.S. 293, 311 (3966) (governmental use of compensated, secret 
infoimer “not per se Luicnnstitutional”)^ see Bf>wman, sufim note 17, at 45 (noting sea change in way 
informants arc used since 

31- BJS, note 4, at Table 4.1 (1,579,565 atatc drug-abuse arrests); id. at Table 4.33 (32,630 
lederal drugarrests); id. at Table 4.40 (40,000 DEA arrests). Dn]g convictions make upa higherpcrccntage 
of the total docket — 40% of federal convictions and 30Vo of state convictions. Jd. at Tables 5.32, 5.42. 

52. Tor dte year 2000. Id. at Tabic 3.109 (2002)5 ^ SK.0L.MCK, wpra note II, at 126-30 
(documenting heavy use ol'infonnants in burglary cases). 
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More explicidy, approximately tiventy percent of federal offenders 
received on-the-record cooperation credit under USSG § 5K1 . 1 “ as did 
thirty percent of drug defendants^* Those recorded percentages in turn 
represent less than half of defendants who actually cooperate: some co- 
operators receive no creditj“ while others escape the process altogedier 
by having charges dismissed or never being charged at all. 

Other indicia of informant use can be gleaned from warrant statistics. 
The San Diego Search Warrant Project found that the majority of the 
approximately 1,000 search warrants issued in 1998 were targeted to 
inner-city zip codes and that eighty percent of those warrants relied on 
a confidential informant.®'’ Studies in Adanta, Boston, San Diego, and 
Cleveland produced comparable results, finding that 92 percent of the 
1,200 federal waixants issued in those cities relied on an informant.®^ It 
thus is reasonable to conclude that informants are involved in a high 
percentage of the hundreds of thousands of search warrants issued in 
inner-city communities every year. 

Finally, additional factors suggest that standard data collection efforts 
are insufficient to determine the actual number of informants. Police 
jealously guard the identities of their informants, often failing to reveal 
that an informant has contributed to a case.®® Police and prosecutors 
will sometimes go so far as to drop cases or agree to reduced ciiarges in 
efforts to mtiintain the confidentiality of informants who contributed to 
the investigation. In sum, the data suggest that there are hundreds of 
thousands of informants at any given moment, that informant u.se is 
concentrated around, although by no means limited to, drug enforce- 
ment in inner-city communities, and that public records severely 
understate the extent to which informants are used throughout the 
criminal process. 


53. S?e in/m note 61 and accompanying text. 

54. BJS, svpTti note 4, lit Table 5.34. 

55. Vw AmerUm Coikge ofTrkd Lauyers liEport and Hc^std on 5KLI of the UniUd Sbdes Seni&icaig 

Cyialdbics, 3B Am. GlUM. L. RUY. 1503, 1504 {200 1) (dting sentencing commission report that “fewer than 
halt” of cooperating defendants receive a departure). 

56. Laurence Disparity in^arcotics Search WamaUs, 6J. GE>aJEK,BAC:E&JlJHT. 183, 

2Q0&.n.G0(2002); see airo Laurence A. Bctmcr & Charles T. ^fcaxia]:)^^,Se<a'eNn^JkXmoticsw 
Pielmmay J'hdings from die Sem I>is§> Sec^ck WanaM Project, 36 C AL. WEST. L. R£V. 221 (2000) (same data). 
This study noted, however, tliat estimating actual informant use from search warmnw is not eompLaely 
reliable in light uf tlie police’s concomitant practice of using “boilerplate” warrants and fabricating 
informants. 

57. Cumden, ^supra note 16 (“[PJractically ail warrants now rely on inlbmiadon from JeonTidennal 
inlbtmantsl in some manner.”). Federal magistrate judges issued 31,571 search warrants in 2001, BJS, supra 
note 4, at Table 1.62, 

58. Jacobs, ii^ra note 1 1, at 43, 51 n. 1 (“Officers were extremely protective of their ‘Bnitches’ because 
they depended so heavily on them to initiate and develop mvestigations.”). 
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C. SecrdAdjudkalions: The InscnUabk Nahim of Informant Arrangemenh 

The core challenge presented by the informant instituLioti is die infor- 
mal, ad hoc way it eliminates or reduces ciiminal liabihty off the public 
record. The informant inshtutiun “adjudicates”*'^ criminal liability with- 
out the benefit of rules or regularity, while its secretivencss immunizes 
its irregularities from the checks and balances traditionally provided by 
Other government branches and public scrutiny. It is this combination, 
discussed further b clow, that makes informant use institutionally proble- 
matic and demonstrates the need for the types of sunshine reforms pro- 
posed in Part V of this Article.*® 

Not aU aspects of informant deals arc secret; rather, the spectrum of 
informant praclice.s range from the partially public and transparent to 
the completely opaque and confidential. At the most transparent end 
are the so-called “5K” agreements, named after the provision in the 
federal sentencing guidelines that permits judges to reduce sentences for 
cooperation.®' If a defendant cooperates or promises to cooperate witli 
the government, that defendant’s plea agreement may contain a 5K 
provision in which the prosecution promises to inform the Court 
whether the defendant has provided “substantial assistance” and, if he 
has, to recommend a downward sentencing departure. If the govern- 
ment makes such a motion, die defendant may seek a gixater reduction. 
If the government declines to make a motion, the court is precluded 
from awarding the defendant any benefit for his cooperation.®^ In this 
way, the fact of the defendant’s cooperation and the extent of the 
reward become pubhc record.®' 

Even in 5K agreements, very little information about informant 
activities becomes pubhc. Salient details of the cooperation may or may 
not be provided to the court; if they are, such proceedings aic routinely 


59. S«e Sluntc, sT^ira note 6. at 5 19 ^appljdnglhe term “adjudicate” toJitw enforcement determinations 
about Habiliiy, noting iliat it is not true at^mlicadoii Ln the traditional, judidal sense); Lyndi>ju//m note €, 
at 2120 {same). 

60. Sstfjatncs Vorenberg, /Ws?", 94 HaiW. lx Rev.1521, 1566(1981) 

(arguing tliai ivitli respect to prosecutorial discretion generally, ”[wje presently lulcraic a degree of secrecy 
in otic of our most crucial dedaLonmalung agencies that is not only inccnsi&ccnt with an open and decent 
system ofjustice, but tfiat may not even be clficient in avoiding die additional effort necessary to make the 
system aecountable”). 

61. U.S.SLJS'L'l2NL’lNCjGU[DliUNl£5MANUj\L§ 5K1,J (2002) provides tliat a delimdani may receive 
a down^vurd departure: for providing “substaniuxl assiatance” to the gcA'ernment. Sse alsa iiipra note 42. 

62. S^e, In re Sealed Case, 18i Od 128, 130 (D.C. Cir. 1999) (en banc) (court cannot award 
cooperation benefits absent agovrmmmt motion). This aspect ofSKpraoicc is likely now improper under 
Booker. See supra note 42 . 

$3. See Hughes^ si^mi note 3, at 19 (delineating (he limited extent of judicial review of inlbnnant 
activities). 
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sealed.*^ Tlie full extent of an informant’s activities is almost never 
shared: the respective parties provide the court merely with enough 
information to support their respective sentencing recommendations. 
The limits on information-sharing flow from the circum.scribed purpose 
of the proceeding: the 5K provision is not designed to permit the court 
to evaluate the use of the informant per se, but only to determine die 
extent to which that informant should benefit from his cooperation.*’^ 

At the other end of tlie spectrum, the least transparent and therefore 
most problematic informant arrangement occurs where the informant 
is “flipped” by a law enforcement agent at the moment of initial con- 
frontation and potential arrest. The mutual promises of the agent and 
smspect at that moment are shrouded in secrecy and if that particular 
informant never makes it to court, so they will remain.® The scope and 
methodology of those negotiations, moreover, depend on the idiosyn- 
crasies of the particular officer, making the process remarkable for its 
lack of rules or uniformity. As one prosecutor described it, “the black 
hole of corroboration is the time that cooperators and agents spend 
alone.”*’’ Actual practices vary widely: an informant may be flipped 
initially by an agent in secret but eventually end up with counsel, or 
talking to a prosecutor, or in court, at each stage subjected to additional 
scrutiny and a new set of increasingly formal rules. Similarly, a charged 
defendant may morph into an informant during the progress of his case 
and recede from public view. Parts of a cooperation agreement may be 
memorialized in writing in a plea agreement or proffer letter, while 
other aspects will remain unrecorded. 

An informant’s activities may become public in another, less common 
way:**® when that informant is used as a witness agamst another defen- 
dant. This is the paradigmatic process described by the Supreme Court 
in Hoffa v. United States,'^ which approved the propriety of using infor- 
mants as witnesses. This approval was based in part on the require- 
ments of disclosure of aspects of the informant relationship through 
discovery', cross-examination, and jury instructions.^-' A defendant is 


61. Seej e.g.y In k Sealed Ca4e, 349 F.3d 685, 690 (D.C. Gir. 2003) (noting ihat tria] court sealed 
sentencing record for two years based on “eirciimstances of die [defendant’s] cooperatLon"), 

65. See Yaroshef^y, si^fru note 32, al 926-29 (dcscriLLig guidclinca practices). 

66. Such transactions may be later revealed in proffer sessions if the informant ends up being 
charged, lliosc protlcr sessions are likewise confidential. See Yaroshefsky, sujNa note 32, at 952-62 
(describing die processes and perils of the proircrfics.sion^, Bowman, note 17, at 12 & n.62 (describing 
forma] profTur sessions). 

67. Yaroshefskyj supra note 32, at 936 (quoting an interviewed Assistant U.S, Attorney). 

68. Inlbimani witnesses are necessarily few as compared to non-witnesses because 90 To 9.5 pert'cni 
of cases arc resolved by plea, requiring no witnesses at all. BJS, supra note 4, at Tables 5.32. 5.55. 

69. 385 U.S. 293, 31 1 (19GG). 

70. at3U. 
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entitled to exculpatory evidence and, eventually, prior statements and 
impeachment materitil if an informant testifies. ‘ 

From a systemic perspective, the scope of the inquiry produced dur- 
ing litigation by these methods is limited in several ways. First, it 
addresses only tlic role played by that particular informant in that parti- 
cular case. In addidon, even where a defendant actively seeks informa- 
tion about the informant’s actirities, much of that information may be 
protected by law enforcement privilege.^" Finally, because over ninety 
percent of cases never go to trial, most cases in which informants are 
active are never vetted through the discovery and trial process. 

In sum, it is hard to determine what portions of the universe of infor- 
mant activities are revealed through pubhc processes, but the data 
suggest that it is meager. Although 5K and comparable state agree- 
ments constitute a growing proportion of cases, they necessarily repre- 
sent a fraction of the informant pool, because many defendants cooper- 
ate without receiving any on-thc-rccord recognition and others avoid 
going to court at aU by cooperating off the record. Likewise, while reve- 
lations of informant malfeasance are most hkely to be revealed when 
individual defendants litigate the use of informant wimesses against 
them, most cases remain urJitigated. In S)im, only the tip of the infor- 
mant iceberg ever reaches the public record where a judge, legislator, 
or other independent observer might scrutinize it.^^ 

D. The Utilitarian Problem 

The informant institution raises numerous social utility problems/^ 
The classic justification for informant use is that it is a necessary evil . As 
one court put it: 


7 1. $e^ Brady v, lylaryland, 373 U.S- 83, 87 (1963); Giglio v. United Shites, 405 U.S. 150 (1972); 
Rowaro v. United States, 353 U.S. 53, 59-60 (1957); I'liU-R. CJUM.P. 26; Jeticks Act, 18 U.S.G. g 3500 

(2000). The Supreme Gourtrecendy decided that ihc government neednot provide impeaduncntevidence 
Lu defendai'its who plead guilty. United Siatcsv.Ruiz, 536 U.S, 622 (2002) (upholding guilty pica requiring 
waiver of rigliL to unpcaUiment evidence). As mentioned above, 90 to 95%of all cases are resolved by plea, 
iseBjS, ni/r«nf.Ue 4, at Tables 5.32, 5.55. and a great deal of discovery about informants comes in the form 
of impeachment evidence, the CouiTs decision drives inforamnL activities even further from public view. 
But cf. Lynch, -supia note 6, at 2148 & n.22 (advocating greater pre-charge discovery tbr deleridants as a way 
of balaridiig prnsecuujrial charing autborily). 

72. 5iRDviar(>, 353 U,S.at59(balancinggovemment’sinvestigatorynccdforconlidcntiaEtyagainsl 
defendant’s right to exculpatory information); 18 U.S.C. § 3500 (2000) (limiting defense accc5« to 
exjoperating witness statements). 

73. 1 do not include “scrutiny” of the process by inrormants’ defense counsel, aldiou^ it may be 
extensive, since the information obtrined is privileged and therefore cannotdirectly conenbute to ihepubhc 
understanding of the institution. 

74. Compm Bowman, supra note 17, at 43 (“The true justillcation for exchanging leniency for 
cooperation is a utilitarian argument from necessity.”) ktA Simons, note 4, at 25 (arguing that die 
investigative utility cd'infonnants is suspect and, alone, insuOidoit tojustify ihdr use). 
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our criminal justice system could not adequately function without 
information provided by informants .... Without informants, law 
enforcement authorities would be unable to penetrate and destroy 
organized crime syndicates, drug trafficking cartels, bank fiauds, tele- 
phone solicitation scams, public corruption, terrorist gangs, money 
laturderers, espionage rings, and the likes.^^ 

Tlic use of informants makes possible certain sorts of investigations 
and convictions. It is also valuable as a labor-saving device for prosecu- 
tors. Beltind this traditional story, however, is tire unstated assumption 
that its a result of their invaluable assistance in certain types of cases, 
active informants abate more crime tlian they generate. The main 
acknowledged countervailing arguments against informant use are 
moral and procedural; the propriety of the government’s reliance on 
criminals and the fairness of using paid criminal witnesses to convict 
defendants. 

There is, however, a third possibility: that the use of informants on 
balance may not always be an effective crime lighting tool. Tlie fact 
that some types of cases cannot be pursued without informants does not 
address the problem that the informant institution tolerates and 
generates a certain amount of crime. In addition, there is no reason to 
assume that a given ini'orinaiit, even if he is useful to law enforcement 
in a particular case, is producing a net benefit to liis community. 
Indeed, he may be a neighborhood scourge, a source of violence and 
fear, and a bad influence on local youth, fueled by his personal know- 
ledge that as long as he remains useful to the authorities his collateral 
bad behavior will remain essentially unchecked. In this sense, like the 
“broken window,” the impact of informant criminality must be 
measured not merely in terms of his individual conduct, but also by his 
impact on others’ experiences, behaviors, and the perception of the 
community that he creates.^*' 

This question of whether the net benefits conferred by the informant 
in-stitution outweigh the harm imposed by individual inform an Is cannot 
be answered satisfactorily because of the lack of data on snitch use and 
because of the way flipping decisions are made by tlic government. No 


75. United States v. BemiU-Obeso, 909 l''.2d 311, 335 (9tli Cir. 1993); dUiwJolin Gkeson., 

Sypewiswg Federal C(^){l<il \Vl^ dieAtfom^ QmeralSlmidDejer Wlm VS. Ati(V7t^y Fecvmimd Against 

1697, 1722-27 (2003) (urguip5 that bEii^euning over the dcadi pcnaltywilfi 
cooperdiin^ murder defendants, and using eoopenidon in murder cases more generatly, is an "cirecdve” 
crime control strategy, albeit one “fraught with difficult issues”). 

76. lies Bernard Haicourt, Tlte Subject: A Criivpjeof t/ieSocialli^luenct Conception oj DeteiTWce, 

dicBxohai Wmdom'nmr^,ai\dOrdcr ,97 MlCH.L.RiiV. 291 (1990) (discussing 
“broken windows” theory of policing that viable disorder promotes crime). 
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mechanism exists to permit public scrutiny of the institution,^^ It has 
been suggested tiial prosecutors engage in a sort of general “balancing” 
test in which the investigative utility of the informant is weighed against 
some combination of factors including the seriousness of the instant 
offense and potential danger to the community.^® But such an inquiry 
is at best implicit and incomplete;’® at worst this “balancing test” 
represents merely a post hoc description of the fact that some decision 
must be made. Rather, like all highly discretionary decisions, the 
decision to convert a traditional defendant into an informant is made on 
an ad hoc basis, subject to everyday bureaucratic and individual pres- 
sures. In this vein, Ian Weinstein argues that “[t]hc current rate of co- 
operation is particularly troubling because a significant portion of 
snitching brings relatively few concomitant law enforcement benefits 
Based on iiiter-districtstudies, he concludes that prosecutors manipulate 
cooperation to reach a variety of goals; “in the current overactive 
market in cooperation, prosecutors use cooperation to achieve docket 
control and influence case outcomes to achieve particular results in 
individual cases, as well as to furffer law enforcement goals,” and that 
some cooperation is simply “not motirated by the scope of its law 
enforcement impact.”*** 

In sum, informants serve many law enforcement needs that may be 
unrelated to their value in solving crimes. Because of its inherent 


77. Out; CGuntcrcxiunplc might be the Bail Reibrm Act, which provides (br lifnited judiiial review 
uf the qiicsiion of a dcl’cndant's dangcrousness to the communLty in the context of deciding whether to 
rejeajjcthat person pre-triid. Se^ 18 U.S.C.A. JS 142(c) (West 2000 & Supp. 2004) (court to evaluate whctlier 
conditions of release will ensure "safety . . . |tuj the coriuiiuiiiLy”). Where a defendant is cooperating and 
tlic government siippcjrts his release, howcv'cr, the Court >vill usually lack any factual basis to countermand 
the govemtnent’s priorities. 

78. It is hard to identify precisely how prosecutors actually make informant decisions. According to 

YarosheBky, “[wjilhin die Jusikr Department dicic arc few, if any, internal standards for substantial 
assistance to guide the discredon of prosecutors.” Yaroshefeky, supra note 32, at 927. The Principles of 
Federal ProBceudati generally instruct pnoaecuiors to consider “the im|;H.ntani.;e of the case, the value of the 
person’s cx>operarion to die invesdg^on or prosecution, and the pason’s relative culpal^lity and criminai 
history,” Id. at 927 n.44, Noting these general contours, Hughes argues that for prosecutorial decision- 
making “the utilitarian approach is surely the correct one,” On the other hand, he also astumes “prosecutors 
always should perceive immutiizaiion as a last reson,” and that prosecutors should be able to evaluate an 
iriTornianFs "future dai^r to the public,” ■Sw Hughes, suprd note 3, at 14- 15 & n.48 (noting the 1980 DOJ 
guidelines recognize ‘^n very general terms the propriety of permitting the prosecutor to make a utilitarian 
calculation,”); s££ alsv Amanda Schreiber, De(dm^ wi!h Jfe Dadt An IfxamaKUim ofdul'BTs Troubled 
undiiisCmJvkrUiai COLUM-JX. &50C. PitOUS. 301 (2001) (pointing out diat no enforceable 

guidelines exist to control informant use or behavior). By contrast, Bowman presumes tlic getiend utility of 
inlbrmantSjfocusingonJy on the question of whether the informaat will lie on the stand. Bowman, supra note 
17, at 45 (“Only unlruthful accomplice tesiimony is bad.”), 

79. Simons, note 4, at 25 (utilitarian balancing is incomplete), 

80. Weinstein, note 3, at 5b5. 

8L ii. at 614; reir<3/Inj Cohen, note 17, at A 1 (docutnenting die same tendency). 
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secrecy, however, the process evades public inquiry into whether those 
values served and the discretionary decisions to flip and reward parti- 
cular suspects enhance the public good. The reforms proposed below 
are designed in large part to remedy this systemic blindness and to 
create both data and mechanisms for review that would permit genuine 
inquiry. 


III. Docitunal Problems \viTH INFORMANT USE 

The core doctrinal issues concerning informant use are in some sense 
variations on a familiar theme: they arc problems inherent in the exer- 
cise of broad police and prosecutorial discretion in connection with the 
practice of plea bargaining.*’'^ The growth of informant use is also part 
of larger systemic trends: the expansion of prosecutorial control; the 
overwhelming dominance of the pica bargain; the centrality of drug 
cases in criminal dockets; and the increasingly administrative, non- 
adversarial nature of the criminal system. At the .same time, informant 
use is an under-appreciated engine of these very trends. Heavy reliance 
on informants exacerbates the culture of secrecy and untrammelcd 
discretion that permeates law enforcement. The sheer scale of infor- 
mant practices and the gravitational force tlrcy exert on other aspects of 
law enforcement make the informant institution a unique window into 
some of the most contentious aspects of the American criminal justice 
system.'”’ 


A. Bgond Unreliable 

Judicial as well as much scholarly discomfort vvdth informants tradi- 
tionally has flowed from their infamous unreliability as witne.sses. 
Courts have held that without procedural protections against unreli- 
ability, using criminals who testify in exchange for benefits may raise 
due proce.ss and other fairness issues for defendants against whom 


02- Sii Hughes, su^a note 3, at 4 (identifying the plea baxgaininf^ piotieia and prosecutarial diserciion 
as keys lo understanding informant deais)^ Wanstein, ^pra note 3, at 565 (“The problem of externalized 
costs in die criminiii justice system is not unique to cooperation. Lt is part of die stuiy ofdie ascendancy of 
the pica bargain and its centrality in the Americati ciiminaljusucc system.”). 

83. Tlicsc secretive adjitdiattory praoices in lorn distort traditional aspects of criminal practice in 
additional ways described by other authors. S'wRichman, supra note 3, at 1 1 1-26 (prevalence ofcuopcration 
undermines ability of defense attorney to ^vc good advice to client); Harris, note 3, at 7-9, 49-58 
(compensating criminal informants for testimony compromises legal eifiics and evidentiary integrity); 
Hughes, svfm note 3, at lb, 1 3, 2 1 , 57, 60 (informant agreements distort the processes andprotecdonsof plea 
bargaining, appeals, and double jeopardy). 
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infomaant testimony is levied.’*''' Commentators have documented 
numerous horror stories of fabrication and perjury by informants.® 

The conventional focus on unreliability reflects the realities of snitch 
litigation. The Supreme Court’s decision in Hqffa apparently foreclosed 
the argument that the use of informants itself violates due process, while 
at the Scime time directing attention to the formal procedures guarantee- 
ing reliability: discovery, cross-examination, and thcjury’s evaluation.®® 
Attention thus has focused on unreliability and the procedures 
surrounding it as the dominant ground for realistic legal challcnge.s to 
the iLse of informants.’*^ 

This analytic shift away from infoi'mant use as a species of public 
policy to the narrower question of the snitch’s unreliability obscures the 
nature of the mechanisms by wliich (Jiat unreliable testimony is created 
— secretiy negotiated deals between criminals and law enforcement in 
which information is exchanged for reduced liability and penalties. 
Insofar as those mechanisms distort the criminal justice process and 
aifect communities, they may cause more widespread damage than any 
false information that might be generated. In other words, while infor- 
mants may well be inherently unreliable, that is not their worst feature. 
Rather, their use is problematic because it undermines the uniform 
application of criminal liability rules, the accountability of law enforce- 
ment, and, for some neighborhoods, the wcU-bcing of a community. 

B. Mechames of ike Deal: Infirming as a Prohlematk Type of Pka Bargain 

Some of the systemic challenges posed by snitching can be understood 
by conceptualizing cooperation as an extreme form of pica bargain.’*® 
The government (provisionally) agrees to reduce or eliminate a suspect’s 


8t. Sec Norlhcm Mariana Islands v. Bowie, 243 F.3d 1109, 1 1 23 (9lh Gir. 200 1); Unked Slates v. 
Bernal-Obeso, 989 F,2d 331, 335 (Sdi Cir. 1993). 

85. e-s-, Harris, note 3j at 2 (noting stuefy result that fabricated snicdi testimony has been 

a factor in 21% of wrongful capita! comiii^ions) (citing JlMDWYELtjPETKii NKl.iKlh1J>& BARRY SCHblCK, 
AuiT;ALlNNOCENt!E(20a0)); ROBEltTM. B loom, RaTI'INCJ: THEUSEANuAhIJSEOl'iNmEUdAN-l'SIN 
fill]: AMERiUANjUSTlCiE SYS'ILM 63-105 (2002) (documenting numeious instances of inibrmant 
Zimmerman, sufim note 3, at 90-99 (sainc)j Schreiber, supra note 76 (describing FBI difficulty in preventing 
informant fabrication). 

9G. Ilolfa V. IJmCcd State*, 385 U.S. 293, 3 1 1 (1966) (use of compensated informant did not violate 
due process). Hut see United States v. Singleton, 144 F.3d 1343 (iOih Cir. 1998) 'Jtolding that use of 
compensated informant \iolatedleclend bribery stahiUi), TeLHatbanc^ 165F.3d 1297 (lOdi Cir. 1999). 

37. Dowie, 243 F.3d at lilO C‘[TJhe Cbnstitution required a prompt pretrial investigation of the 
integrity of the gowenmunt’s [informant] evidence before the wilncsscs were called to ttic Sand’’ and 
prosecution’s failure to investigate informant testimony warranted new trial.)> Bemd-Obeso, 989 F.2d at 337 
(dismissal of indictment would be appropriate remedy if trial court were to find that pivsecuiion propounded 
pegured infonnant testimony); ^eealsv supra note 85 (listing scholarship focused on reliability), 

88. ^’esRichman, svpra note 3, at 73 (analyzing cooperaiion agreements as aproblematic C>'pc ofplea); 
Hughes, supra note 3, at 2 (same). 
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liability, while the suspect (temporarily) forswears his right to contest 
liability and promises to provide infomiation incriminating others. 
Unlike a typical plea bargain, the informant deal is secretive and 
changeable. Many ofits aspects are unenforceable because details often 
remain unspoken and unwritten. Itinvolves the constant exercise oflaw 
enforcement judgment as to the utility of the informant’s cooperation, 
and in the end, it may be jettisoned if the government decides the 
informant is unhelpful or lying, or the informant decides belatedly to go 
to trial.® Fomial written agreements, when they exist, address only the 
broadest parameters of cooperation without revealing details of infor- 
mant activities or obligations,® and even these agreements are “exotic 
plants that can survive only in an environment from which some of the 
familiar features of the criminal procedure landscape have been 
expunged.”^' 

As such, the informant deal lacks the safeguards of the typical plea; 
specificity, completeness, finality, enforceability, judicial review and 
publicity, and, in the case of the most informal negotiations, counsel. It 
is precisely these safeguards, however, on which courts and scholars 
have relied in justifying the system’s heavy reliance on plea bargaining.^^ 
Absent these protections, the informant deal pushes pica bargaining to 
the limits of its legitimacy. 

For example, unlike a classic plea bargain, informant deals lack 
finality because an informant’s obligations are ongoing. Written co- 
operation agreements often extend a defendant’s obligations into per- 
petuity,® while informal, unwritten agreements last as long as the police 


89. Hughes analyzesin detail the uncertainty assodated with writtenjibniial ujupcrjiiuii agiccincnu;. 
Hughes, sujim rioLc 3, at 2-3. Tlic aiiedysis hnr ttUempte to extend that inquiry into the more cLusivt; ajid 
pi'obhniatic pmetice ofinlbrmaJ, unwritten snitch arrangements. 

90. Typical federal cooperation agreements are often generic: they require defendants to engage in 
all possible artivirifts — surveillance, Dontrolled buys,tcstifyiiig“iii die cvcnttliattlic prosecutor deddes she 
yvantsthem. TheyaJso frame the govcmmcnt’sobligatians broadly, stating that in theeventthat substantial 
assistance Is provided the government will inform the court Such agieemontsreveallittle or nothing about 
actual defen dan t activities or obligations. Richman, supra note 3, at 96-100 & {]ii.9B-l06 (describing 
government practice of keeping cooperation ^reements vague). 

91. Hughes, supra note 3, at 3. What Hughes calls “informal” agreements arc written agreements 
forcooperation and lenience, eidierin theform of awritten plea orJeiier immunicy. This Article treats sudi 
agreements as formal: tlic inlbniuiliLy discussed here refers to the un’written, implicit terms of informant 
deals. 

92. iVsRonaid Wright & Marc 55 SlAN.h. Rbiv. 29, 30-38 

(1991) (describing liieciassicjudldaljustilicationsforplcabargiaLning); Brady v. United States, 397 U.S. 742 
(1970) (uphoJiiittg constitutionality of plea bargain based in part on active participation of delcnsc counsel, 
defendant’s opportunity to fully assess scope cf agreement, and tiikiiig of die plea in open court before a 
judge). 

93. Hugh es, suj/ra note 3, at 3, 19-22, 41-49 (noting special contractual pioblcms with coc^cradon 
agreements. Including lack of i-cqulrcmcnt that agreement be reduced to writing at any particular time, tack 
of consensus on what constitutes unconscionabdiiy or material breach, and unfettered discretion of 



150 


666 UNIVERSITY OF CWCIMNATI JAW REVIEW [VoL 73 

or prosecutor washes to use that informant.®'^ In general, snitch relation- 
ships with the government tend toward the open-ended and indefinite; 
they may outlast a particular charge and go on for years.® The promise 
of cooperation does not bring closure to a case. Rather, it creates an 
ongoing relationship between a criminal actor and die government. 
Particularly with high recidivism rates, an informant may carry old 
relationships with the police from case to case, leveraging old and new 
cooperation in an effort to escape liability for new crimes in new juris- 
dictions, while police in turn may manipulate arrest and charging 
decisions to preserve and encourage their information sources.* 

While w'ritten cooperation agrccmeiiLs are enforceable, many asqrectfi 
of a cooperation remain unwritten, discretionary, and impossible to 
litigate. More broadly, informant deals are contingent upon police or 
prosecutor satislacition witli an informants usefulness, and therefore the 
benefits to be conferred remain indeterminate and discretionary. 
Ironically, one of the most powerful protections available to informants 
may not be the court but the market: police who “bum” their snitches 
or prosecutors who.se rewards are meager may have difBculty recruiting 
future informants.®^ 

Informant deals evade judicial review and publicity to an even greater 
extent than do traditional plea bargains because the only aspect of the 
arrangement over which the court has jurisdiction at sentencing is the 
question of how much benefit, if any, the defendant should receive for 
his cooperation.®® When a defendant pleads guHty, the court must inde- 
pendently question him as to whether he understands the rights he is 
giving up and whether he is entering into the plea knowngly and volun- 


jjnisecuLor in setting the terms). 

94. SkOLNICK, note 11, ai I21-24(desciibing police dependence on regular contact with and 
supply of addicts inf ormants). 

9.^. Hughes, supra note 3, at 46-49- 

96. Sei, Hoffe V. United Siaici, 385 U.S.293, 298(I9GG) (pending state and federal charts were 
dropped against irdbrmer). J. personally witnessed or negotiated numerous ruch integurisdicdonal deals on 
behalf of coopeniting clients. 

97, Jacobs, svpra note 1 1, a.r 43 (quoting J. R. Witliams & L. L. Guess, The infjmuaiL- A Awtolao 
EifoTtemenlDikmmt, 13J, P53YC110AC:L1VED11UOS,235-45(1931) (“The narcotics unites bxiccessj in protecting 
informants establishes a reputation on the basis of which the unit can recruit new informants, Aurutwhieh 
‘bums’ tiieir informants usually has difficulty in recruiting new [onesj.’* (alteradon in ordinal)); Richrnan, 
suf/ra note 3, at 109-10 (The snitcli’s protection “lies in the discipline oftlie marketplace. The prosecutor 
wlio nilsUeats snitclics risks not being able to attract sudi assets in the iiiturc.”). RkJirDUii also notes the 
Iniportancc of the experienced repeat player defense aitorncy who cun advise clients as to the reliability of 
prosecutorial promises. Id. Such protections arc obviously unavailable to the inforiuanL who deals only 
informally with police agents. 

90. U.S.SLiN'ri:NC[NGCuiUJiUNESMj\NUAL§5K.l.l (2002); ittreScaled Case, 181 l'‘.3d 128, 130 
(D.C. Cir. 1999) (en banc) (court has limited jurisdiction to review cauperaiion). 
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tarily.*® This inquiiy usually includes questions about the performance 
of defense counsel and whether the defendant lias been threatened or 
coerced in any way.'® By contrast, there is no such colloquy admini- 
stered to a prospective informant, inquiring as to whether his decision 
to snitch is “knowing and voluntary” and warning him of the rights he 
is about to waive, the risks he is about to incur, the government’s 
complete latitude in deciding his fate, and the impossibility of predicting 
what benefits might accrue."" Judicial oversight is also narrow in the 
sense that courts do not review the propriety' of the cooperation per se. 
The sentencing inquiry does not account for charges never brought, for 
cooperation unrevealed, potential fruits of the informant’s work, other 
misdeeds of the informant, or for that matter, any other information not 
brought forward by the parties.'"^ 

Insofar as judicial review guarantees a measure of pubheity for plea 
agreements, even this element may be lacking for informants. Infor- 
mant plea agreements and scntcncings are routinely scaled in order to 
protect the informant, preventing the public from knowing of the 
particular arrangements.'® 

Finally, the suspect approached by police and invited to snitch has no 
right to coumel, even though the decision to inform may have a greater 
and more lasting impact on his life than the decision whether or not to 
plead guilty."''* By contrast, the defendant who decides to exercise his 
constitutional right to proceed to enter a guilty plea without counsel will 
receive a lecture from the judge on the heavy risks of doing so and a 
probing inquiry as to whether he understands those risks. 

Lack of counsel characterizes even formal informant agreements, A 
typical cooperation agreement requires the defendant to waive the pre- 
sence of counsel for convei-aations with the handling agent. An infor- 


99, FF.n. R . CniM. P. 1 1 (requiring courts lo esiabiish kueming a.nd voluntary entry of* pica); Boykin 
V. Alabama, 395 U.S. 238, 242 (1969) (that plea is “inteUigent and voluntary" is sine qua non of its 
constitutional validity). 

1 00. Se? rta. R. Chjm. P. 1 1 . 

101. Even -ivhcn the informant is represented by counsel, Rid:>man worries about the complex 
pressures- on defense counsel timt undermine d>cir ability to fully advise defendants about the costs and 
benefits of cooperating. Richman, j’u/'ronott; 3,at 75-76, 99 &n.l05, 111-13. Yaroshelsky alsopointsout 
that ihe “race” to ccxjpcrdic" ' early cuoperatai's usually gel the best deals means that defense counsel 
simply may have insufficient information at the early stages of the case to give good advice. Yaroshefsky, 

32, at 929-30. 

102. See Yaroshefsky, supra note 32, at 937-39 (describing cliaoue, unreliable prtkcess by which 
narcolies and violent gang cooperations arc conducted). 

103. See supra tx)te 64-65 and accompanyirtg text (on sealing). 

104. i*#? Richman, supra note 3, at 74 (noting value of experienced counsel in explaining risks of 
cooperation to potential cooperator). 

105. Oodinc 2 v. Moran, 509 U.S. 389, 400 (1993) (describing constitutional requiremento ofknov/ing 
and voluntary seir-reprcsentation). 
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mant, even one who has been formally charged andhas an attorney, will 
routinely work and communicate independently with law enforcement 
in the course of cooperation.^® Insofar as defenders of the plea bar- 
gaining system rely on defense counsel to midgate the authority of pro- 
secutorial discretion, tins balance is largely absent in informant deals . * 

Informant deals differ so deeply from plea bargains, of couree, 
because their purposes arc different: they aim not merely to resolve the 
criminal liability of the informant but to obtain incriminaring informa- 
tion about others. In this sense, the informant deal is more akin to an 
investigative tool like a wiretap or search warrant, implicating the 
privacy rights of others. The law, however, does not treat this alterna- 
tive purpose as giving rise to any cognizable rights or protections, cither 
for the informant or the targeted defendant.*”® 

Despite its dominance, the plea bargain still stirs considerable acade- 
mic discomfort. Scholars complain tliatplea bargaining exacerbates the 
problems of excessive pro.secutorial discretion, shortchanges defendants’ 
rights to due process, and generally evades the mechanisms of public 
openness and accountability. In this sense, informant deals represent 
a problematic extension of what is most suspect in the plea bargaining 
process. With the reduced safeguards and increased secrecy involved in 
snitching, doctrinal concerns about thin due process, arbitrary official 
decision-making, and weakened rule of law are at their highest. 

C, Injhrmanis as a Problem of Broad Law Enforcement Discretion 

In a related vein, the heavy use of informants can be conceptualized 
as a troubling result of tlie breadth of law enforcement discretion and 
authority. Much ink has been devoted to criticizing the immense power 
vested in American prosecutors,**” and many of those complaints apply 


106. e.g,, Viiroshefsky, note 32, at 959-60 (desciibang lack of counsel during cooperation 

pniCcss). 

107. 56? Lynch, supra 6, at 2125-26, 2131, 2146. 

108. The Supronc Court held in Hoffa that the Fourth Amendment does not govern informant use. 
An individual has no reasonable expectation of privacy when he reveals information to another person and 
therdoK assumes the risk that that person will reveal that inlormation. HolTav. United States, 385 Lf.S. 
293, 30i-03 (19GG); cj. id. at 3 19 {Warren, CJ., dissenting) {calling the infonner a “bugging device which 
moved with Hoffa wherever he went”); 5esa/rj2jmnterman, supra note 3, at 128 (summarizing scholareliip 
in support of enhancing Fourtli Amendnient protecdon ageiinst inforniitnts). 

109. See Wright & Miller, supn note 92, at 30-38 (describing sdiolarly debate owr plea bargaining); 
also Gcoigc Rshcr, PieuBar§djting's THwmjSA, 109 YAiJ5L.J. 357, 1038-40 (2000) (describing tlie powerful 

insdtudonuJ incentives ofadministrative ease and assurance of victory (hatentxjumgeprosecutors and courts 
to promote the practice of plea bargaining). 

110. S^^smal^'Vo[evi'bcr^,siipr<in<}tc 60, at 1521; Stuntz, iV^rtinoteS; AngelaJ. Davis, HioAmrkm 

Prosecukir: }Tidepmd 6 Me 3 PQmr,at^^'JTimioJ'TyimrQf Wright & Miller, lupru 

note 92. Bui ssa Lynch, supra note 6 (defending prosecutorial discretion). 
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equally ij'rLot more strongly to Informant use. James Vorenberg’s classic 
treatment identifies "prosecutors’ virtually unlimited control over 
charging as inconsistent with a system of criminal procedure fair to 
defendants and to the public.”^^ His concerns about the prosecutorial 
institution — that the lack of stamdards, publicity, andjudicial review of 
prosecutorial decisions, combined widi (lie executive institution’s 
immense pow'cr, is inconsistent with political accountability and subject 
to excessive abuse — are precisely those raised by the use of informants. 
Indeed, Vorenberg recognized in 1981, long before the w'ar on drugs 
made snitches a law enforcement fixture, that the prosecutor’s “power 
to bargain for information is so broad that it has probably led to some 
abuses.”"^ 

William Stiintz identifies the trend toward prosecutorial dominance 
as flowing from the over-inclusiveness of the criminal law itself. “As 
criminal law expands, both lawmaking and adjudication pass mto the 
hands of police and prosecutors; law enforcers, not the law, determine 
who goes to prison and for how long.”'‘^ Snitching is prototypical of 
this phenomenon. By using snitching rather than formal adjudication 
or e\'en conventional plea bargaining to resolve liability, law enforce- 
ment accretes power to itself Police and prosecutors decide what laws 
are to be suspended or enforced against the informant, balance his 
liability against his usefulness before a jury ever has a chance to decide 
his guilior innocence, negotiate the informant’s ultimate puni.shmentby 
manipulating cliarges, and may even defend the informant against 
judicial or otiier public scratiny. Stuntz goes further still, arguing that 
the delegation of adjudicatory authority to the unbounded discretion of 
police and prosecutors represents “the antithesis of the rule of law."’' 
This observation correlates with the analysis above that informant 
practices arc inherendy unregulated, ad hoc, secretive, and generally in 
tension with rule-of-law ideals. 

In a slightly different vein, Angela Davis identifies unfettered, secre- 
tive prosecutorial discretion as an invitation to official abuses such as 
coercion, misrepre-sentation, and racially biased policymaking."® Infor 


111. Vorenbei^, note 60, at 1525; seeaisoid.-AX 1527 (“Onemajorexcepdon [tolheptustxLUDiial 

habit of charging serious crimes U> the iiiaxiiiiLiiiiJ ailscs when die prosecution nced:s information or 
testimony to convict a more imporuint target . id. at 1536 (“The leverage of plea bargaining is 

important in eliciting intbimation and euopentUon.”). 

112. W. at 1553- 

1 13. SlutiL!:. m^na note 6, at 509. Stuntz docs not speirillcally address informanu. 

114. /(i at 578. 

115. Davis, sapmaoUi 1 10, at 397 (arguing that conventional ptoseciirnrs share the same Haws as the 
nuich-critidzed Independent Counsel Kenneth Starr, who was accused of being unaccountable, politkaSIy 
motivated, unscrupulous, and prone to abusing his power); 

Po 2 m and Primiegi o/Discrekm, 67 FOltDHAML. KjiV. 13 (1998) (docunienling the operation and effect of 
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mants likewise represent a strong example of this problem. The creation 
of a snitch represents a rule-poor application of discretionary, non- 
public standards by ptibhc officials who lack accountability and who 
may be driven by inappropriate motives such as personal gain, race, 
politics, or even laziness.^'® 

Even those scholars more comfortable with broad exercises of prose- 
cutorial discretion might flinch at the way that discretion expresses itself 
in the context of informant use. Gerald Lynch, for example, openly 
acknowledges that that the current system driven by prosecutorial 
discretion “is not ... an adversarial or judicial system. It is an inquisi- 
torial and administrative one, diaracterized by infonnality and a.d hoc 
flexibility of procedure. He defends the system as a rational com- 
promise among the ideals of due pi ocess embodied in the adversarial 
model, tlie realities of overbroad criminal codes, and the need for 
flexibility in the selection ol enforcement targets. Lynch relies heavily 
on the phenomenon, prevalent in white collar cases, that vigorous 
defense counsel can engage prosecutors pre-indictment, giving rise to a 
quasi-administrativc, informal adjudication before charges are filed. He 
points to this process as a rational, flexible one that incorporates many 
of the same inputs as do trials. 

Lymch acknowledges, however, that the opacity of the process and its 
lack of uniform rules tend toward unfairness. He thus proposes en- 
hanced di.scovery and a more rigorous defense counsel role in the 
charging process in order to make the process more formal, transparent, 
and uniform. 

The informant institution, however, is inherently hostile to such 
reforms. Lynch relies on prosecutorial evaluation of fairness, but infor- 
mant deals are swayed by immediate investigative utility. Lynch 
proposes increased transparency, but cooperation drives suspects into 
the most informal, privileged recesses of the system. Insofar as scholars 
such as Lynch rely on informal counsel negotiations to ease the apparent 
arbitrariness of the charging process, informants often proceed without 
counsel. Most troubling for Lynch’s model, an informant’s guilt is 
adjudicated by agents and prosecutors who maybe driven by immediate 
investigatory needs tliat conflict with the need to ensure fairness and 
balance. 


unconstidus rdciial haas in the exerdse of prosecutorial discretion). 

1 1 6. Davis docs not spcdficaUy discuss kilbntiants. 
i]7. Lynch, note 6s at 2129- 
118. /i/. at 2141-45. 

i 19. Id. at 2147 (“[GJrcatet formatiiy of procedure could enhance the fairness of the process.”); see 
dso Wright 6:Miller, suf)T<i note 92, ut 34-35, 57 (proposing internal propsecu tonal screening mechanisms to 
enhance the transparency' and uniformity of charging decisions). 
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In these senses, the creation of a snitch is a quintcsaential exercise of 
law enforcement discretion, subject to the same and even heightened 
types of abuses and concerns. The growth of the informant institution 
should thus be seen as an important development for the prosecutorial 
function. Above and beyond this descriptive claim, however, informant 
deals raise additional unique issues connected to law enforcement 
discretion, in part because of the influence that using informants can 
have on law enforcement decision-making and in part because of the 
central role played by the police. 

1 . The Impact of Informant-Dependence on Law Enforcement 

The informant institution affects the integrity of the law enforcement 
process because it influences how police and prosecutors do their jobs. 
These influences can be divided into three related categories; identifica- 
tion, focus, and ratification. By using informants, law enforcement 
identifies its mandate with the creation and maintenance of criminal 
informants. By relying on informants, law enforcement focuses its 
resources based on informant information. And by wielding the state’s 
power based on informant information, law enforcement ratifies 
informant interests. In essence, the highly discretionary iialuie of police 
and prosecutorial power render.s it vulnerable to influence from the very 
informants on which it depend.s. The three categories, identification, 
focus, and ratilication, arc discussed below. 

a. Idmt^caiion 

“You’re only as good as your informant,” explained the police officers 
to the sociology professor. “Informers are running today’s drug 
investigations, not the agents,” complained a twelve-year veteran of the 
DEA.'^' “[A] gents have become so dependent on informers that die 
agents are at their mercy.”^^^ “I can’t tell you the last time I heard a 
drug case of any substance in which the government did not have at 
least one informant,” related Di.strictjudgc Marvin Shoob.'^^ “Most of 
the time, there are two or three informants, and sometimes they are 
worse criminals than the defendant on trial. Even prosecutors com- 


120. note 1 t.atSI n.l (siudy ofU.S. city police, describing “sentiment echoed by every 
oflicer”). 

121. Curridai, si^a note 16 (rjuouing Cclcrino Cafidlln, 1 2-year veteran DEA, Agent). 

122. Id. 

123. Id 

124. Id 
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plain: “UTicsc [drug] cases arc not very well investigated [0]ur cases 

are developed tlirough cooperators and their recitation of the facts. . . . 
Often, in DEA, you have little or no follow up so when a coopcralor 
comes and begins to give you information outside of the particular 
incident, you have no clue if what he says is true. . . Another 
prosecutor revealed that “the biggest surprise is the amount of time you 
spend with criminals. You spend most of your time with cooperators. 
It’s bizarre.”^"^ 

This dependence can become so great that it creates a sort ofperverse 
romance known as “falling in love with your rat.” Another prosecutor 
explains the phenomenon; 

You are not supposed to, of course. . . . But you spend time with this 
guy, you get to know him and his family. You like him. . . . [T]he 
reality is that the cooperator’s informatiDn often becomes your mind 
set. . . . It’s a phenomenon and the danger is that because you feel all 
warm and fuzzy' about your coopcralor, you come to believe that you 
do not have to spend much time or energy investigating the case and 
you don’t. Once you become chummy with your cooperator, there is 
a real danger that you lose your obj ectivity 

In alL these ways, the prosecution of drug case.s has become 
synonymous with official cultivation of and reliance on informants. As 
a result, protecting and rewarding informants has become an important 
part of law enforcement, identifying informants with the law 
enforcement function not only in the eyes of agents, lawyers, and judges, 
but insolar as the favorable treatment becomes known, in the eyes of the 
public as well. Because the system relies so heavily on (lie purported 
neutrality and independence of prosecutorial decision-making, the 
identification of that authority with informant protection and reward 
threatens die core of the institution. In particular, the identification 
of law enforcement with criminal interests should be expected to strain 
police-civilian relations in high-crime communities of color in which 
many residents already distrust law enforcement. 

b. Focus 


125. Yaroslidiiky, stipra note 32, at 937-38. 

126. W. at 944. 

127. Id. 

128. S« Morrison v, Olson, 487 U.S. 654, 727-28 (1988)^5caliaJ ., diiSieiitirig)(describmgparamouru. 

importance of proseentoriaf nctitrallty); alio gsnsially Turn R.. Tyler, IhMedurslJwtk^y l^gtiuna^ and th^ 

E^iiieRuleofLau), 30 ClUME&jL'Sl’. 233 (2003) (ar.guingthat public perception of law enforceraent fair 
treatment of individuals is central to its legitimacy). 

129. See infra P'JLri'Syj}. 
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In relying on snitches, police and prosecutors receive information 
about the community of that informant, thereby ensuring a concentra- 
tion of resources directed not by independent law enforcement decision, 
but by the identity and choices of the informant. To put it another way, 
snitches can only snitch on people they know. They arc unlikely to 
know people outside their community or socio-economic group. The 
use of snitches thus becomes a kind of focusing mechanism guaranteeing 
that law enforcement will expend its resources in the snitch’s community 
whether or not the situation there independently warrants it. The use 
of informants as a racial focusing mechanism in the use of search 
warrants has already been recognized. ' In addi lion, heavy reliance on 
informants displaces more independent decisional processes. According 
to one former DEIA and Customs agent, “reliance on infonnants has 
replaced good, solid police work like undercover operations and sur- 
veillance . ” ' Prosecutors in Yaroshefsky’s study described violent gang 
cases as “all based on cooperators . . . [and evidence] for which there is 
only one rat after another.” Tlris is a particularly troubling develop- 
ment in the context of the war on drugs, which has led to disproportion- 
ate levels of drug-related arrests and law enforcement presence in black 
communities.'®^ The possibitiry arises that the concentration of law 
enforcement resources in black communities flows in part from law 
enforcement overdependence on informants. 

c. Ratification 


130. Donna Coker, /'twiwiTi- AddmiiJ^tJielCidWvrMofJiaaidjT^ticsmthgCrmimlJuitke^stan ,93 
J. ClUM. L. &. CliJMlNULhMJY 8:^7, 837 (2003): 

Widi die scaioh vvarrants that were uvsucd for nci^bochoods that were predominajidy 
African Amere;cin and Latino, eij^ty percent relied on conjidenttaJinfocmanti. Tliiswasnot 
ihc case for warteints issued in majority-white neighborhoods. ... It, as sonte studies have 
found, drug users are more likely to pmcliase drugs from dealers of the same race, one 
expects that the racial patterr) of irafHc stops and searches would increase exponenually the 
nicial disparity in search warrants. Even if there arc low rates of success, significant racial 
disparities in warrant issuance will likely result in race disparities in drug aricsla and 
incarccrAtion, 

Benner, liacial Disparity in SearvA Wffnmii, note 56 at 200-01 (aiirlbuiing concentration of drug 

arrests in urban *ip codes in part to heavy reliance on confidcnual informants). 

131. Gurridiori, note 16 (quoting hlichaci Levine, 25-year veteran of the DEA and Customs), 

1 32. Yaroshefsky, supra note 32, at 938. 

133. i's^VlNCEN'rSCHtHALDlErAL.JUS’riCEPOUCYLNSirLUJEjPtlOKpKP^ijCRirrrDNlTHECoSI- 
OF Imprisoning Drug Ofi-iiNDiiits in riiii UiNirjiD Stai'ES 3-5 (2000), uvailabh ai 
IiUp://w\v'w.justiccpolicy.org/ardc!e.php.^list=typc&iypc-49 (blacks malte up 13% oldrugusere but 63% 
of imprisoned drug ofleoders; black males are imprisoned for drug olFetues at a rate 13 limes higher thitn 
whiles although there are 3 times more white drug users); MargM AUER,RACli,TDlNUAl^GEltArE L45-4-7, 
149-50 (1999) (documenting disproportionate bcrcases in dit^arrests of African Americans although vvhites 
constitute ‘S-ast majority of drug users” and drug sales in white neighborhoods were comparable to those in 
black neighborhoods). 
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By relying on informant tips in making tlieir own investigative and 
prosecutorial decisions, police and prosecutors often inadvertendy 
validate tlie interests of the informants who provide the information 
When informants snitch on competitors or other enemies, the state 
effectively places its power at the disposal of criminals. The question is 
not whether those competitors and enemies are guilty: they often are. 
But the integrity ollaw enforcement discretion turns heavily on how the 
system selects among a vast pool of potentially culpable targets. 
Indeed, it is the quintessential role of the prosecutor to choose what 
crimes are to be prosecuted and how, in a way that validates broad 
public values of fairness and efficiency.'^*’ The more reliant police and 
prosecutors become on snitches in the selection process, the more this 
aspect of the system’s integrity is compromised. 

2, Increasing Police Authority 

The informant institution further shapes the law enforcement process 
by shifting ultimate decisions about liability away from prosecutors to 
police."’’ Most informants arc created and managed by police officers 
whose highly discretionary activities evade judicial and public scrutiny. 


134. Tliere are of course instHnccs when; jiulicc i;uipost:fuli/ validate tlic interests orinformantSj in 

the form olfiivors, warnings, and other misuses of official power. United States v.l’lemmi, /!25r.3d 

78, 81-82 (1st Oir.aOUW); United States v, Boyd, 833 F. Supp, 1277 (N.D. 111. 1993). Such bdiavior con* 
stitutes corruption and is not the focus here. The point here is liiat reliance on informants necessarily leads 
to latiliLatioii oi'somc inlbnnant interests even absent corrupt intentions on the part of law eriforcement- 

135. Morrison v. Olson, 487 U,S. 654, 727‘28 (1988) (ScaJia,J.,disscnting3 (quotingjusticc Robeit 

Jackson’s view iliat the must dangerous anti irri[x)rtanL power of the prosecutor is her ability to pick 
defendants); sseab^ Vorenberg, note 60, at 1524-25 (“The core of prosecutors’ power is charging, plea 
bargaining, and, when it is under the prosecutor’s control, inidalir^ investigations.”^. 

136. Bergerv. United States, 295 U5. 78, 88(1935) (“The Umicd States Altomcy is die icprcscnLativc 
not of an ordinary party to a controversy, but of a sovereigtTty whose obligation eo govern impartially is as 
compsllmg as its obli^rion to goTCiii at all; and whose interest, therefore, in a criminal prosecution is not 
that it shall win a case, but that justice ^all be done.”). 

137. Daniel Ridunaii olfeiii a global description of federal prosccutci-agcnc reJationdtips, revealing 
a highly interdependent and complex w'orldng relationship, Sa? Daniel Richman, PmecitioTs and theaA^nts, 

{Old Jheir I*memUJTS, 103 CoLbfM.L, Rev. 749, 778-79, 7B9-91, 817 (2003) (describing agent conlrol 
over informant creation and deployment). Otherwise, little legal scholarship exists oti how police irxipact 
pnisecutorial dedsions. According to Stunts:, “it is difficult, maybe imposwbLc, to determine how much 
iniluence police haw over prosecutors’ case selectkin. . . . No good work has been dune on police otliccis’ 
effect on local prosecutors’ case sckcOon. The scholarshlpon the parallel phenomenon at the federal level 
is thin.” Stunte, Ritpru note €, at 539 &n.l35. Whai little scholarship there is ceUects tlie primacy of the 
police ofticer. Lynch, bu/jra note 6, at 2124 (“Must cuinmonly, in all likclihuod, the prosecutor simply 
accepts the results of die police investigation, and any process of independent adjudicadon occurs at the 
instigarion of defense counsel.”); Yaroshefaky. Oipra note 32, aL945(aneedotiI evidence tiiaJ agents influence 
prosecutorial dedsions of less experienced U.S. Attorneys); Davis, AT^.»/fr note 1 1.5,at. 25'31 (prosecutors 
usually do not become involved in a case until after an arrest has been made). TTie few socioto^cal stucUes 
ofinfbnnants describe the primary role of the police ofliccr in creating and maintainii^ informants. S$s, 9.g., 
SliOLNJUK, tVipra note 1 1, at 112- 
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Even in more formal settings, the agent’s narrow investigatory goals can 
dominate the informant management process, One of Yaroshefsky’s 
defense counsel interviewees described a "typical scenario” at a con- 
fidential proffer session: the agent believes that "Jones” was at a parti- 
cular illegal meeting. The cooperator does not mention Jones. The 
agent asks the cooperator: 

Was anyone else there? Jhe cooperator says no. Are you telling me 
that J ones was not there? At that juncture, the cooperator knows what 
the agent wants to hear. Moreover, the agent might then say, look, I 
know that Jones was there. Let’s take a break. The agent then walks 
off with your client. After the brealt, when the client is asked again, he 
knows that Jones was there.™ 

Prosecutors in turn rely heavily on police agents to handle informants, 
sort through and relay their information, and evaluate their useful- 
ness.*®® Indeed, the law expressly deems investigatory decisions to be 
police work, depriving prosecutors of their traditional absolute immunity 
when they participate in investigative stages of a case.*'*'’ In effect, tlie 
first order decisions about informant culpability are being made by the 
least accountable players, with the most expedient world view, farthest 
from thcjudicial process. Whatever juatifications support broad prose- 
cutorial discretion in determining the relative liability and utility of 


130. Ydroshiifsky, xup-a note 32, at 959. 

139. JiL at 945 (describing how less experieneed AUSA’s are particularly depeikdent on their ngents)- 

140. Kalina v. yicLcher, 522 IJ.S. 1 18, 126 (1997) (quoting Backlcy v. FilzSimons, 509 U.S. 259 
(1993)) (distinguishing functions of police andproseculors and concomitant degrees ofimmunity); Burns v. 
Reed, 500 U.S. 478,494-95 (199 l)[pr03ccutorlosesabsolute immunity when partic^ating in “invtiBtigatory 
phase"* of police work). 

This trcatinentof proscculohaJ involvement in investigations raises the question of whether acivil 
rights ucdon might be available against inlbitniuits as agent oi'thc state. In practice, the Supreme Court's 
suggestion that informants might be trrated as state agents for co.nstituuonal purposes, j^ecHoffav, United 
Suites, 385 U.S. 293, 31 1 (1966) (rcicrring to “secret government Inlbrmtr” as '‘government agent’’ and 
noting diat as such the informant would be sutgect to “ail relevant constitutional restrictions”), appears to 
have gone unheeded. More often, courts find that informant activities take place at arms length from 
guvemment handlers and therefore do not quality as state action. S^Ghandi v. Police Dep’cofDetroit, 823 
I'.2d 959(6th.Cir. 1907) (activities of paid inlbrmant are not perse government actions for purposes of civil 
rights statute). Informants are deemed to heading ujider color of law when they arcchiccicd to pcrluiiri 
specific actions such as recording a conversation. See 18 U-S.G. § 2511(2Xc) (2000) (wiretap statute 
audiorizing Interception of communications by person acting under color ol'law who is also party to the 
communication). Ascardi ufWesdaw reported cases and the scholarly Jitcrature reveals few cases in whkh 
informants were dociiicd slate agents for liability purposes. Ma^e v, Lcis, 57 1 K. Supp. 918, 927 (S.D. Ohio 
1983) (undercover agents acting under state law); United States v. Celia, 568 f'.2d 1266, 1282 (9th Gir. 
1978); United States v. Bennett, 729 F.2d 923, 924-25 (2nd Cir. 1984); jse fdw Zimmerman, .ruprti note 3, 
at 166-7 1 (noting that, courts rarely hold infotmants accountabb and arguing that courts should apply a 
rebuttable presumption tliat informants act under color ofkw in order to bringthena within tlie purview of 
42 U.S.C. § 1983> 
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informants, those samejushficationa apply only weakly to the investiga- 
tive decisions being made by police officers and agents.’'''* 

One response might be to require greater prosecutorial oversight of 
police “flipping” decisions. Such an approach has several potential 
benefits. First, it would reduce the invisibility of ttic most ad hoc and 
secretive informant practices, if only by injecting another institutional 
decision-maker into tlic process. It also would shift decision-making 
about informant liability back to the public sector actor generally 
assumed to be making such decisions in the first place — a government 
attorney who has a broader obligation to justice than investigative 
expediency, whose job also includes making judgments about the 
propriety and legality of police conduct, and who is an officer of court. 

The problem with this partial solution is that it is both impractical 
and Ikils to address the inability of prosecutors to cure what ails the 
informant institution. First, prosecutors, who already have more cases 
than they can prosecute, must rely on their agents to handle so-called 
investigative matters. Even when prosecutors make the initial decision 
to permit a defendant to cooperate, the more active the cooperation (lie 
more it is dominated by agents, not by the prosecutor.**'** The 
delegation of authority to the police thus is inherent in the definition of 
the informant as an investigative tool and the reality of an overcrowded 
docket. 

Second, prosecutors are susceptible to the same workplace pressures 
that afflict police; the desire to avoid trial, manage their dockets, and 
clear cases.'"** It is far easier to flip a suspect than to go to trial or even 
to negotiate a conventional plea.’*^ In infonnant deals the prosecutor 
is in the paramount position of authority. Even before a pica deal is 
negotiated the informant is at a severe disadvantage, having already 
admitted guilt and provided evidence against himself and others. 
Although this information may technically be inadmissible at trial, the 


HI . See Stuniz, ST^a note 6, at 537 (contrasting prosctntoriaJ aancems with comiedons with police 
concerns with ancsts). 

142. Sw Wr4^t & Miller, note 92, at 55-58 (arguing tliat rcfomicrs of tlic criininal system shoul(d 

focus more on better internal prosecutorial policies chan crying to impose external regiJaiioiis on 
prusccutoi's), 

H3. Ssf Stephen S.Trott, Word o/Wamir^orl^ecuiors UsmgCrmtniUs^asy^'iirtesyes ,^7 HAS'I'.I-J, 1381, 
1397 (1 995) (cautioning prosecutom about the difiiailtics in t^KHtrcjlling tlicir agents), 

144. Various scholars have noted that chc pressure on prosecutors lo keep conviction rates high and 
trial rates low leads to heavy reliance on plea ba^aining, StunUCjji^ra note 6, at 536; Wright StMillcr, 
note 92, at 38-39; Fisher, supra note 109, at 1038. 

l4o. See Bowman, mpru note 1 7, at 39 (criticizing heavy proseeuluiml use of 3K as itidkaliiig that 
cooperation has “degenerated into u convenient caseload reduction tool"); Cohen, note 17, at A1 
(quoting Attorney GcneriilAshciroft memo stating, “It isnoi appropriate to use substantial asastance motions 
as a case management too!” as evidence of the growing tendency among prosecutors to do so). 
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dyiaamic of having confessed and infonned puts heavy pressure on 
suspects to continue being cooperative. Prosecutors thus are susceptible 
to die ease and lures of the informant institution as much as their police 

14 £ 

counteiparts. 

Finally, as noted above, traditional concerns about the unfettered 
exercise of prosecutorial discretion apply equally, if not more strongly, 
in the context of informant creation. The secret, ad hoc nature of the 
informant mirrors the worst aspects of prosecutorial authority: even if 
prosecutors were to make all flipping decisions, the process would still 
be non-public, unregulated, unaccountable, and lacking in rules. 

For ail these reasons, although tlie role of die police in the infonnant 
institution is troubling, the solution cannot lie solely in shifting more 
authority to the already overextended prosecutor. Driven by law 
en rorc:ern ent exigencies and case-specific concerns, individual police and 
prosecutors are ill-equipped to make holistic decisions about the overall 
public utility of informants. Such evaluations are better made through 
grealerjudicial, legislative, andpubhc scrutiny. The proposed sunshine 
reforms discussed in Part V of this Article would enable such evalua- 
tions. 


D. Transparenty and Expressive Problems 

The institution of informant use sits squarely at the intersection of a 
number of generalized concerns about the criminal justice system. On 
the one hand, scholars have zeroed in on the fact that the criminal 
system is increasingly administrative, informal, and .secretive in practice 
despite long accepted ideals about its adversarial, formal, public, truth- 
seeking function. At the same time, scholars are paying increasing 
attention to the expressive role that criminal law plays as a “teacher”: 
by conveying or reinforcing specific behavioral norms, or more gener- 
ally by playing a role in society's ongoing dialogue about what behavior 
is right and wrong. 

/tifhough they represent distinct concerns and areas of scholarship, 
the transparency and expressiv'e inquiries can converge with regard tn 
the legitimacy of tlie criminal law. The expressive model presupposes 
transparency of the law and its workings. As an exjoressive matter, 
secrecy in the law and its application undermines the dialogue between 
the law as teacher and its citizen-students.'*’ Similarly, the concern that 


146. See Trott, si/pm note 14!^ (surveying concerns about prosecutorial overdepcridencc on 

informants). 

147. The term ‘'citizen” is used in its brottdest sense to refer w> participants in the socio-political 
process. 
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tlie criminal law has become an administrative bastion of secretive, 
informal decision-making by law enforcement officials threatens its 
democratic legitimacy, at least in part because it represents a retreat 
from the law’s public, expressive character.'*'* 

Taken together, these two trends of analysis — one concerned about 
the criminal law’s lack of transparency and one concerned with its 
expressive function — illustrate important facets of the informant institu- 
tion and its damaging effects on the efficacy and legitimacy of tiic 
criminal system. In turn, the informant institution poses interc.sting con- 
undrums for these tw'o schools of thought. They are discussed in turn. 


1. Administrative Transparency 

There is growing recognition that the criminal system has changed: 
the public adversarial ideal has given way to a more informal admini- 
strative reality.'**' Cases are negotiated, not litigated. The prosecutor, 
not the judge, makes central decisions about liability and punishment. 
Most decisions, negotiations, and exchanges of information take place 
off the record, in offices and hallways and not in court Some ai'gue that 
the pro.se,cutor has become a quasi-administrative law judge, resolving 
charge and liability questions based on a pre-trial record witlr the input 
of defense counsel.""' Others point out the highly secretive, discretion- 
ary nature of police work and how it leads to police abuses and com- 
uiuiiity distrust of police.'^' Reform proposals focus on making overt 
this transsformation by officially acknowledging the demise of tlic adver- 
sarial model and increasing the transparency of the sy.stcm.'^'' 

The informant is the quintessential creature of this opaque admini- 
strative reality. Born of informality and discretion, the informant 
survives at llie whim of police and prosecutors, surfacing only if and 
when he is needed in a formal court proceeding or when he comes for- 
ward to be sentenced. The use of an informant inevitably involves the 
bending or breaking of rules, blurring formal lines between lawful and 
unlawful conduct. The heavy reliance on informants represents the 
logical conclusion of a process in which the ac|judication of criminal 
liability has moved out of the public sphere into the hands of law 


148. note 6, at J 1 1>4-63 (surveying democratic coneeins raised by luckof iransparmcy). 

149. See Lynch, ivpm note 6, at 2 1 18-20. 

150. Wright & Miller, norr 92, at 33-39. 

151. Luna, supra note 6, at I J57-60. 

152. Lynch, jv/ranotc S, aL2147j Luna, 6,at 1188-71; Wright Stl-liller, note 92, at 
48-56. 
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enforcement actors, and in which the public has lost the ability and the 
right to observe how the laws are enforced. 

Although he does not specifically mention informants, Erik Luna’s 
proposals for increased transp arency in policing resound in this context. 
Luna argues that secretive police practices promote official abuses and 
reduce ihe public's trust in law enforcement.'^^ These concerns apply 
witli equal if not greater force to informants. Luna proposes greater 
public access to data on police practices, crime mapping, and other 
mechanisms to promote public knowledge and reduce police secrecy. 
Such proposals would shed light on informant practices as well, increas- 
ing the public accountability of tlie informant institution generally and 
making it available for public evaluation.''’'' 

Likewise, the informant institution could h enefit from Ronald Wright 
and Marc Miller’s proposal for a more formalized, publicly accessible 
prosecutorial screening process. Wright andMiller argue that current 
plea bargaining practices in which pro.senitnr.s have complete discretion 
to reduce charges at any point in the process promotes dishonesty and 
distiiist of official judgments about criminal liability. They recommend 
a more formal screening process in which prosecutors make stronger, 
more informed judgments about liability and charges early in cases, 
after which charge reductions would become strongly disfavored.'^® 

Although Wright and MiUer do not address informant use, their pro- 
posal would have significant implications in tliis realm. An official com- 
mitment to formally charging defendants early in the process would 
reduce the ease with which infoirnants could obtain charge reductions 
and curtail the free-wheeling trade in liability for information. It also 
would shed public light on the process when cooperators do receive 
charge reductions, thereby injecting more public accountability into the 
process. 

Although the transparency debate represents just one facet of the 
informant institution problem, it addresses some of the central issues of 
secrecy and lack of accountability that plague informant use. Con- 


153. Luna, note 6, ac 1155-58. 

! 54. aiiv Davis, ivpru note 1 10, at 46 !-64 (recotiunending inercased data on yjitl public scrutitiy 
ofpniiiecuioriaJ practices through thy ci'cation oi Public Information Departments and Prosecution Review 
Boards); Davis, note 1 15, at 54-56 {prciposing that racial impact studies be cuiiducicJ documenting 
the race of defendants and victims in order to shed light on prosecutonal decisions). 

] 55. Wright & Miller, note 9^2, at 43. Vorenberg also advocates Ibr a more rigorous, formal 
screening process. Vorenberg, m>te 60, at 1565. 

156. Wri^ & Miller, note 92, at 51-55. 

157. On the other hand, formal acrecning might drive informant use even fuilher urtdet^round so as 
toavcadprematuredccisioosaboutEabiliLyandtomajJmizebargaLnmgpowrr. Wright andMiltcrgcncrally 
acknowledge the possibility of law enlbrcement avoidance of screening but do not specifically address the 
problem of upen-ended informant dcab. At the very least, under a screening system prosecutors’ oflices 
would have to confront openly the problem of ongoing charge negoiiatioiis with informants. 
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vcrsdy, informant use represents one of the worst symptoms of the lack 
of systemic transparency. Insofar as transparency continues to gain 
recognition as an important and threatened value in the criminal 
system, informant use should be part of that dialogue. 

2. The Expressive Value of the Informant 

A burgeoning legal literature attempts to understand the relationship 
between social norms and the law. The literature is diverse in its focus 
and analytic tools. Some proponents use social norms as a way of 
expanding and refining the economic model of the citizen as rational 
actor, while others focus more broadly on the law’s expressive function. 
T) espite the controversy surrounding specific analyses and proposals, die 
impulse behind the inquiry rests on some relatively uncontested notions, 
namely, that people react to laws in the context of broader notions of 
right and wrong, and that the law both influences and is influenced by 
these informal social constructs. 

The brief discussion here does not attempt to summarize the norms 
debate or to follow any particular school of norms analysis. Rather, it 
aims to show that informants pose interesting and difficult problems for 
norms scholarship and that the expressive quality of the law makes 
informan ts particularly problematic as alaw enforcement mechanism. 

It also provide.s a theoretical background for some of the discussion in 
Part IV, which explores the concrete manifestations of these normative 
problems in high-crime communities of color. 

The criminal informant embodies conflicting and contradictory 
values. Part of the conflict flows from the two-faced nature of the infor- 
mant as simultaneous law enforcer and law breaker, and part from the 
widespread practice ofletting Incidental informant criminality slide. On 
the one hand, criminal informants help law enforcement.'''® Becoming 
an informant can constitute a kind of punishment or even repentance."’' 


168. See Wcisbcrg> suj/ru note 19, at 472. Weisberg criticizes die law-and-n^rms school as iK-erly 
general, condusoiy, insulUctcnlly original, and generally lacking scholarly rigor with reject to criminal law 
and policy analysis. Weisbe^ docs not, however, appear to discount die gciicrdl usefulness of iiormativt: 
liciciipiioiis, noting diat '*[vjariou3 phenomena diat can be called 'social norms^ surely influence critneund 
the criminal law, and criminal law scholarship surely benefits from attending to these phenomena in their 
various concrete forms - indeed, tliat is what mudi of criminokigy is ail about.” Id. at ■473. 

159. Like tlic transparency sdiolarship discussed in PartlH.D.l, norms literature is practically silent 
on die issue of informant use. The informant sdiolarship likewise tends to ad Jresa snitching’s social 
implications in passing; only Michael Simons Ibcuses exclusively on the societal, normative aspects of 
informant use. S^. general^ Simons, supra note 4. 

160. See Glccson, note 75, at 1724. 

ISl. See Simons, jupm note 4, at 33-38. Another potentially positive message sent by infonnant 
deployment is that die gouemmctiiisworkinghard to preventcrime. See, Jay Whearlcy &MarkMelady, 
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One potential normative message sent by the. informant institution is 
that bad actors can repent and give back to society by informing on 
others. The robustness of this picture depends, of course, on the public 
perception that informants help law enforcement, reduce crime, and 
repent. The problems with such empirical assumptions are discussed 
above. 

The infonnaiil-as-hclpful-rcpentant, however, is not the only norma- 
tive message sent. The criminal informant also teaches that culpability 
for legal transgressions can be mitigated by participating in illegal 
conduct at the behest of the police in order to catch other transgressors, 
who in turn may mitigate their own liability m the same fashion , At the. 
same time, the fact of ongoing informant criminality sends an even more 
troubhng signal; for those who cooperate witii the police, otlrer illegal 
acts such as taking or dealing drr^s or carrying a weapon may be 
excuse 

Thus there arc two negative expressive lessons to be drawn from the 
criminal informant. The first is that criminal culpability is relative and 
fungible. 'I’he market exchange of liability through the informant 
institution reduces the strength of absolute claims about the inherent 
wrong of a particular illegal act, because hability for that act can so 
easily be traded away.'“ Second, the informant in.stimtion elevates the 
official decision-maker over the law itself With the help of a supportive 
handler, an informant can slip beneath the radar of the criminal justice 
system, evadhig legal liability for a host of offenses. Because informant 
rewards depend on the discretionary preferences and habits of the parti- 
cular police officer or prosecutor in charge, snitching sends a message 
not about the value of law abiding behavior, but about the value of 


'27t£ Drvg "IhiL' iivwuiirg a [-VaT vrt ihs Strests ^ , TeleCtI?AM Sz GAV-EI'I'E (Worcestcrj Masi.), 

Iktar. 2, 2033, at Al (major police caitipai^ £0 stop dii^ traifickiiig involved cartdiil niltivatinn tif 
informants). Insofar as infurmaim are permiued lq cx>iitinac Liiiiiliiiil activities, however, this positive 
message is undermined. 

162. i'hcrc may be hiithcr divergence between what tnlbrmanCs actually accomplish and what the 
public perceLvcii to be their accomplishmentih Such reality-perception variances may themselves i^flcr 
bcLweeii cominunitics, One purpose oi’ the sunshine reforms proposed in Part V U to provide actual 
evidence oftlie value of inlbrmant use and make posable an educated public debate. 

J63i S?e Jii/ra Part I1.B. 

164-. Simons acknowledges, for example, that the ciime-nghcing potential of die cooperator may be 
“outvvciglicd bythecountcrdetcrrcntmcjsagcofcooperariondiicourus: You ain escape punishment Ibryour 
crime so long as you have sjomeone to rat on.” Simons, rwj^a note 4, at 25. 

165. See, e.g., Weinstein, supra note % at 624-25; Kcri. A. Gould, Turning Hui (aul Dviig Tiiupf 
Unnhai^ Disrms&l, orActiuUkd Crirnsr D^ihFedercJSffai&ii^Ouidelim'PrmoteilapeclJin'thelM^ ?, lON.Y.L. 
SCH.J, Hum. R'lla. 835 (1993) (questioning whether pressure to inioim created by the USSG promotes 
respect lor the law among defendanu). 
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opportunistically currying favor with powerful government actors. In 
other words, it suggests that we live in a government of men, not laws."''' 

Norms literature ofl'ers a range of ways to express these general con- 
clusions. Richard Prides and Elizabeth Anderson describe the expres- 
sive function of the law broadly as that aspect of tlie law that conveys 
normative, moral rales for how people should behave and why. They 
define a norm as “a rule that tells us what to count (and reject) as 
reasons for adopting particular ends,”"^° and expressive norms as those 
norms that "regulate actions by regulating the acceptable justifications 
for doing them.” The expressive analysis focuses on the principled 
reasons and justificadons conveyed by the law, as opposed to the 
material results promoted or prohibited. State action harms people and 
society expressively, therefore, “when it expresses impermissible valua- 
tions” about individuals, communities, or their relationships to each 
other or to the state. 

In these terms, the informant institution is comprised of a set of 
assumptions, rules, and state actions that reflect potentially harmfiil 
expressive nomui. The institution validates relativistic evaluations of 
criminal wrongdoing, in the sense that it puts a “price” on informant 
WTongdoing, Itpromotes secretive, opportunistic, rule-less relationships 
between the state and criminal actors. It devalues the pain experienced 
by victims of informant criminality. And finally, it disrespects the pri- 
vacy of the people around informants. Anderson and Rides point gut 
lliat “public discourse over certain policy issue.s is often carried out in 
consequentLalist language despite the fact that people’s views appear 
actually rooted in expressive considerations.”'^" Ttcouldbe said that the 
public discourse regarding informants, revolving primarily around 
consequentialistissues of unreliability and the impact on defendants, has 
sufl’ered from a lack of attention to the expressive harms inflicted by 
informant use. 

In a sHghtly different vein, Tracey Me ares and Dan Kahan apply 
norms analysis directly to issues of criminal policy that affect high-crime 
communities of color.'^' They argue that social norms play a central 
role in promoting or discouraging crime, and that the vehicles of social 


166. Marburyv. Madison, 5 U.S.;i Cranch) 137, 163(1803J (“The government of the United States 
been emphatically termed a govemment of laws, and not of men.”). 

1S7. Elb.abrtli 5. Anderson & Richard H. Bides, Theories of Law: A Oenarai llisUilment-, 148 

U.PA.L.Rli;v. 1503 (2000J. 

168. at 1510-11. 

169, Jc/. at 1531. 

IVO. Jd. at 1532. 

171. e.g., Mcarca & Kahan, note 8, at 805; se$<ilso Dan M. Kahan 5; Tracey L. Meaics, 

J'orexanL- The Comiag Cmis of Oitnind Procedine , 86 Gko. L.J. 1 153 (1998). 
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organization^ social influence, and social meaning together create a 
framework for the conveyance and enforcement of normative rules 
about acceptable behavior. In particular, they argue that law enforce- 
ment policies that promote collective action and build trust between a 
community and law enforcement will have greater success in stemming 
crime than deterrent and punitive strategies. 

Assuming the validity of the Mearcs/Kahan norms strategy, the 
deployment and rewarding of criminal informants appears at best con- 
flicted and at worst counter-productive. On the one hand, informant 
use might be associated with positive norms such as cooperating with 
police, repudiating old criminal companions, and abandoning crimintil 
behavior. On the other hand, insofar as infoirnants are perceived as 
“getting away with murder,” continuing to commit crime, and exploit- 
ing personal relationships in order to obtain favors from law enforce- 
ment, the institution promotes norms of criminal duplicity, disloyalty, 
opportunism, and moral relativism. 

This brief discussion of norms literature illustrates the potential 
ironies of the informant institution as a law enforcement strategy. If one 
goal of the law is to instill law-abiding norms, the informant institution 
may' be counterproductive, Fut more strongly, the informant institution 
conveys destructive and contradictory normative messages that may 
undermine the moral and expressive validity of the law itself 


IV. Community Harms 

Increasing attention is being paid to tlie collateral consequences of 
criminal justice policies — particularly high incarceration rates and long 
sentences — to high-crime, low-income, urban communities of color 
Although this literature has not addressed the informant phenomenon, 


L72. Mcarcs & Kahaii, mpra note 8, at 809-20. Meares and Kahan explidtJy advocate one Form of 
snitchir^, namely, rewarding yondi wiuj repirt their peers for gun possession, arguing that such programs 
undermine the social status associated with gun possession and promote law abiding beliavior. Id. at 824. 
As noted above, however, supra note 1, the normative eoneern here is not with innocent snitches or those 
who inform For money, but specifically with criminal snitches whose own bability is reduced in exchange for 
information about others. Thus, while such gunrewardsprograms may indeed reinforce law abidingnorms, 
wlicji tlic snitch is a criminal tlic normative message sent by the sriitch*5 own reduction in litibility, com- 
poutided by die toleranceofhis ongoing criminality, undenninesoreven cottirddicissochpositivemessages. 

173. Furtlier extrapolation oftlicsc insights to informants in bigii-crime disadvantaged communities 
is explored in Pan IV. 

174. Sci general^ INVISIBLE PUNISHMENT, supra note 8 (surveying wide range of communal conse- 

quences of mass incarceration including disenfranchisement, loss of isocial and govemmenial resources, 
psychological damage, damage to families and economic opportunity); Robert J, Sturipsori cL id., 
J^ff^hbciiw'jdi and Vioknl Ctvtw,- AMidtikwlStti^f of CoUectiix 277 ScstiNCE 918 (1997) (arguing that 

soda] dislocation arid disadvantage undeirninecoUccrivccffiaiCyofcorrimuniticawhich intumdisablesthoBe 
communities from internally regulating violence and crime). 




168 


684 UNIVERSITT OF CINCINMATIIAW REVIEW [Vol. 73 

llic logical conclusion is that like mass incarceration, heavy informant 
use in such communities imposes collateral harms: tolerance of infor- 
mant criminality, erosion of personal relationships and trust, and the 
normative message conveyed when the state secretly perrnits criminals 
to evade punishment by snitching on friends and family,''^ 

This portion of the Article hyp othesizes several tyjaes of consequences 
tlrat can be expected to flow from law enforcement’s heavy- reliance on 
snitching in high-criirie, socially disadvantaged communities.'^** 

A. African American Community Vulnerability 

Poor black urban communities suffer from a wide range of problems 
that make them likely loci of informant activity. First and foremost is 
the high rate of criminal exposure of African American men. Nation- 
ally, one in three black men between the ages of 20 and 29 are under 
some form of court supervision at any given time, while in poor urban 
neighborhoods the percentage can reach fifty- percent or more.'” The 
nature of criminal involvement is also heavily weighted toward drug 


1 75. Gonstqucnualisl cwKiems abiiut rampant intorraant uw and commuiiity harm arestrungest witli 
respect to drug enforcement in which informant use is both most mTormiU and prevalent. Those same 
concerns may be weaker or even absent in areas sudi as wlutc collar fraud where inloiimuits are deployed 
more sporadically, where defense counsel plays a greater role, and lire “cemmurudes” in which informants 
operate are of a different nature, As Yaroshefsky explains: 

The entry of a cooperator into the eriminul justice pruceta dillei's by type of Gise. bi “white 
collai-” ... it is not uncommon lor die target of an investigadon to secure the liervices of a 
lawyer, and begin the cooperation process to ward off an indictment. In the ‘Street ciiaix:” 

, , . context, defcndant.s are typically indicted by grand jury, obtain the services of a lawyer, 
and begin Lbe cooperdticn dance with the govemmcJiL ... In some instances, cix^peradon 
begins by the a^nts* discussions with a. defendant or target of prosecution prior to the dme 
that die prosecutor meets the coopeiator. 

Yaroshclkky, note 32, at 929 n.52; see dso OMRIYADUN, THE GONSPHtATOlt DILEMMA; I^-IT^O- 
DUCING lHE“TROJANHO[LSB”ENIxDRCE.Mta’^rS’niATEGY (U.C. Berkley Sciiool of Lawjohn M. Olin 
Found. Pnjgiajii in Law, Leon. &. Inats., Working Paper 200 1-2, Spring 20U 1}, waHabk ai http://www, 
bcpre!i3.com/blewp/default/vol2001/iss;l/art2 (aiding that infbrniants arc a gixid way to irtcmally 
regulate corporate fraud while acknowledging diat they may earacerbate violence in other cuiitcxia), But see 
Hughes, note 3 (arguing diat even formal white collar coopcrallon agreements present rulc-of- 
law and fairness problems). 

f 76. Althougli this Ardclc primarily hypothesizes the impact of snitching on poor African American 
comtnunitics, this is not a race-based argument perse. Rather, it derives fmm the confluence ofoiher social 
factors, sudi as high rates of c:riniinal system involvement and social disadvantage which themselves have 
radal components. The arguments vrith respea to snitching apply equally to any liigh-crimc community 
-witli liigh arrest rates and acomparable lack of social resources. Of note, some Ilispanie communiriesmay 
be siiflcring from rimilarly heavy drug enforcement a.t.tmLlon. note 4, at Table 5.26 (24. 1% 

of federal drug del«idants were while, 29.8% were black, and 44.3% were Hispanic), 

177. Seesi^ra note 7; MlCElAELl'ONiW, MAUCnNEGLECI': RACK, CLUML ANU PUNti^MliWl IN 
AmBKICA 4 (1995). 
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offenses, ' the type of offense most often associated with informant use. 
In particular, the trend toward high mandatory sentences for common 
drug offenses makes informing one of the only ways a drug suspect can 
avoid certain long-term incarceration. In addition, even where the 
individual’s offense is not ostensibly drug-related, as many as seventy- 
Evc percent of offenders have a history of substance abuse; they 
routinely intersect with tlie drug trade in some way and arc therefore 
potentially valuable drug-crime informants.’’’^ 

In this context, the routine law enforcement practice of prcs.suring 
drug offenders and users to cooperate has special significance for poor 
black communities. With half the male population under supervision at 
any given time, and with more than half of this group connected with 
the illegal drug trade, it is fair to estimate that more dian one quarter of 
the black men in the community are under some pressure to snitch. 
Assuming that thirty percent of those succumb, approximately one in 
twelve men in the community are active informants at any given time.”’” 
Byway of comparison, at the height ofitspowerfhe East German secret 
police — one of history’s most infamous deployers of informants — had 
174,000 informants on its payroll, approximately one percent of the 
entire 16 million East German population.”” 

The communal impact of these informants flows not only from their 
sheer numbers but from the social disarray and lack of resources in low- 
income urban communities, and the connectivity between criminal 
offenders and the communities in which they live.’ ^ The combination 
of high rates of poverty, unemployment, single parent households, 


178. It is estimated that approximately 40% of African American convicLioeia arc linig rclalcd. See 
Jncajcas^ed Ameikti-, supw. note 7, iee oZnr MaUEII, RACE TO iNCARCt'lRA'l'E^ svpra note 133, at 145 
(documenlin^ dispropurtionately incieased drug arrest scatistic&)] & e? aliv BfS, siiprii note 4, at Table 5.26. 

179. note 7. 

t BO. The 30^/u figure is drawn from liic HOJ siausiic diat 30% of federal drug defendants iccdvc 
actual sentencing credit for cooperdlion. See supra note 54, We alto know tliat twice that percentage of 
dcfrjitlirits ctKiperace, although half do scj without recognition. On the other hand, in states where drug 
sentences are less draconian than the USSG, the percentage of coopcratii^ dmg offenders may be lower. 
In light of dicae compeiing trends, 30% seems like a rea.sonabk and conservative hypothesis, See^ 
Bowman, ivjrra note 17, at 47 (estimating in 1999 that 30 to 40% of federal defendants c»opcratcd). 

181. Barbara Miller, Narrativks of Guilt and Compliance in Unieoed Germany: Stasi 

iNfXIllMEltS ANUTilliiRlMfAL’I'O.N SOGIL’l'l' 4 (1999); Reger Boyes, StfhOion to of 

terete, London TiMiiS June 17,2003, at AI5. 

182. As Randal! Kennedy puts it, we cannot '‘neglect [ ] the webs of eommoriality dial ecDnnect 

criminals to law abiding members cf communities. Grime war 'hawks* sometimes forget, as Glenn Loury 
observes, ‘diat tlic young black men wreaking havoc in the ghetto are siilJ “our youngsters” in the c>'es of 
many oJ'thc decent poor and working class black people who are often their victims.*” RandallICenneuY; 
Race, Crime AND 'IKE Law 19(1997); sa?<ds9lNV5Simj.Pi;MSHMEba,jt/j(!ninatcC; Todd R. Clear, 
Baekjire: ,OTTHEUNINrENDEDCON8EaV^ 3,2-3 

(1996) [hcrdnaftcr 'rilhUNlN’lliNDEDClONSECiUENCESj (criticiidng the dommant “atomistic” model of 
crirninal behavior and its impact), avaiid/U at htcp;//www.vera.oig/sectioTi3/secUon3 _4-asp- 
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substaJice abuse, and involvement in the criminal justice system makes 
these communities uniquely insecure. Individuals not only lack material 
and educational resources but also are often related to someone who is 
incarcerated, a drug abuser, a parentless child, or otherwise needs 
special support. In addition, residents of high-crime, disadvantaged 
neighborhoods suffer psychological impacts such as high rates of 
depression and substance abuse. 

It is within this context of personal and social insecurity that the large 
numbers ofinformants operate. Related scholarship suggests that they 
probably do so with relative ease. Community networks in socially 
disadvantaged neighborhoods are more fluid and inform al, often lacking 
ties with external economic institutions. As one researcher puts it: 

High unemployment means that people remain at home, living with 
their familie.s, and on the streets much of their time. The gradual 
informalization of the labor market places more emphasis on 
friendship and kinship networks. Incrcascdneediness means that these 
networks are more active than ever.’®'* 

The informal, personal nature of these community networks makes 
them particularly susceptible to law enforcement disruption. The open 
dynamics in low-income urban neighborhoods contribute to the ease 
with which informants and even police offleers can penetrate otherwise 
private zones. As Michael Tonry explains; 

For a variety of reasons it is easier to make arrests iu socially disor- 
ganized neighborhoods .... [Specifically] it is easier for undercover 
narcotics officers to penetrate networks of friends and acquaintances 
in poor urban minority neighboihoods than in more stable and closely 
knit working-class and middle-class neighborhoods.’®^ 

Heavy pressure on large numbers of people to inform is taking place 
in communities that already are characterized by high levels ofpcrsonal 
insecurity, fluid social relationships, and laclc of private space. From this 
scenario several things can be inferred; informants can obtain informa- 
tion easily about a wide range of people; most residents are connected 
to someone who is vrilncrablc to law enforcement pressure; and it is 


183. Carol Ajieshcnsd & Clea SucofT, T^J^ei^bvjhood Context <^Ado!escen( Menial Health, 37 J.HEaL'IH 
& Soc. Beil 233 (1998) {documenting menUU healtii effects iiiisociatsd with living in higii-crirne, 
etonoiriicHlly depressed conditions). 

184. Jocui Moore, Uearitig t/ie Dunlen; lloic Imwcerutim H^takens Inner-Ci^ Cmmwiiliai , in THIS 
Unintended CONSCQJJliNCEJi, sui^'u note 182 at 69, 78. 

185. TONRV, note 177, at 105-06: jee o/j-j Mauer, note 133, at 148 

makearresw in [inner dty neighborhoods] , anoe drug dealing is more likely to take place in open-air drug 
markets. Iu contrast, dealing in suburban nclgHaorhoods abnost invariably takes place behind closed 
doors-’^. 
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common knowledge in the community that people are snitching. Social 
msecurities are dius being exacerbated by an undocumented but 
growing informant culture. 

B. Increased Crime and Vioience 

1. Informants Generate Criminal Acti\dty 

As described above/®® a central harmlul aspect of informant use is the 
official toleration of crime. Ongoing crimes committed by active infor- 
mants directly harm the communities in which they live. The crimes 
may involve \iolence, drug dealing, substance abuse, and other destruc- 
tive activities that exact an immediate toU on their surroundings. The 
informant “revolving door,” in which low-level drug dealers and addicts 
are arrested and released with orders to provide more information, 
arguably perpetuates the street-crime culture and law enforcement 
tolerance of it.^®^ At the very least, it violates die spirit of “zero toler- 
ance” and “quality of life” community policing policies aimed at im- 
proving the communal experience in high-crime communities.^®® Drug 
trafficking, for example, correlates highly with violence and petty theft, 
crimes that render the streets more dangerous, depress proper^,’ values, 
and may compel those who can afford it to leave.'®® 

Scholars also have attempted to assess the psychological and social 
impacts of visible street crime on residents’ sense of well-being'* as well 
as the destructive “education” it provides to the neighborhood’s 
youth.'®' Far communities already suffering from high crime rates, 
criminally active informants exacerbate a culture in which crime is 
commonplace and tolerated. 

As noted above, the classic utilitarian jusdfication for informants is 
that they enable the prosecution of certain types of crime that otherwise 
would be impenetrable to law enforcement, and therefore, that they 
produce a net crime-fighting benefit.'®'' Assuming for the sake of argu 


185- Seg supra notes 8-12, 33-39 and accompanying text. 

187. ^ta-Oi-cnav. United States, 936 F. Supp, 1071, 1102 (E.D.N.Y. 1997)- 
E88. S^Meares &.Kiihan,iT^?ranote8, at 622-23 (dtscribingvirtuesoforder-maiQicnanceconimunUy 
policing). 

189. See Clear, note 182, at 13; Moore, supn note 184, at 79. 

190. i'ee Stunpson et al,, note !74,at921-22. 

191. JfJin Tfip. NmifimertiiioTL’ 

note 182, at 21, 25-27; see. also MaUbr, supra note 133, at 185-86 (dacumenliiig negative impact of 
incarceration on children, families, and comiriuxiitics); AncshenseI&.Sucoff, ji^^anote 183 (docurncnttiig 
mental health effects a-ssodalcd with living in high-crime, cconotnically depressed condtions). 

192* Compare Simons, note 4, at 22-24 (summarising and critici/.ing utilitarian argument) luiA 
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mcnt tliat this is trac on average across the entire criminal justice 
system,™ it cannot be assumed in the context of high-crime urban com- 
munities. There, informants may well produce more criminal activity 
on any given day than they prevent. Informants participate in and 
facilitate ongoing crimes, generate crime, contribute to the tolerance of 
crime, and arc forgiven for their crimes, all in their home communities. 
Wliile providing information about an investigation, they arc simul- 
taneously participating in, even generating, a wide range ol activities 
destructive to their surrounding community. A given informant, even 
a useful one, may be a neighborhood problem in his own right, a 
“broken window” that is tolerated by the authorities while his activitie.s 
degrade his community. 

The expansive nature of the drug trade further suggests that despite 
their usefulness in particular prosecutions informants may exacerbate 
crime in their home communities. Arresting specific individuals often 
docs not dent the drug trade becau.se w’hen one drug trade participant 
is removed another one springs up to take his place.’®^ Researchers 
theorize a constant supply of young, jobless, undereducated males 
vrilling to power the drug trade,*^^ If so, snitch information leading to 
the arrest of a particular individual may have less of an impact on 
overall criminality in the community than does the informant’s ongoing 
criminal behavior, which is tolerated by law enforcement. 

Police tolerance of informant criminality further reflects the devalua- 
tion of law and order within disadvantaged communities of color. 
Randall Kennedy argues that the central criminal justice problem for 
African American communities is not ovcrenforcement, i .e., the singling 
out of blacks for prosecution and punishment, but rather under enforce- 
ment, namely, (lie failure to prevent crime in black communities, the 
tolerance of more crime than is tolerated in white communities, and the 
imposition oflesser punishments when the victims are blacb.'^® Pointing 
out that African Americans experience higher victimization rates than 


Bowman, suina note 17, at 4^5 (vigoiously defending utility of coopsrators for enforcementl 

193, But see sufira notes 74-81 and accompanying text (discussing problems with the uiilimrian 
assumption). See also Weinstem, supra note 3, at 565, 614 (questioning law cnfortcincut value tjf tisLng 
iiilonnaitts); Bowman, note 17, at 43 (acknowledging lack of empirical proof ol value of infbrmant{f)j 
SK.OLNJCK, supra note 1 1, at 526 (acknowledging tack of empirical prool). The problem of informant 
criminality is likely stror^fer for informal practice? <issot:iated vvidi drug enforcemeiu diiui for more fonual 
wliite collar investigations in which targets often have counsel, but the lack of data on. informant criminality 
in either realm makes them hard £0 compare, 

194, Richard Winton, 41 Arrested in Bohee Sweep }hmi^P(ickerim OiariiBni:, L.A. TlMES,Ja^^ 22,2004, at 
Bl (quoting public houang resident as sajnnglhat arresting one dnigdeider siiuply makes room for anoilier). 

195, Sa?Meares&li<than,r«jVanote 8, at 817 &n.l3 (documenting economic role of dnjg trade in 
inner city and noting that drug arrest policy “doesn’t do much to stifle the drug trade”). 

195. ICennedy, supju note 182, at 69-75. 
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whites and that black neighborhoods are more crime-ridden, Kennedy 
asserts that the nation’s liistory of racial segregation and discrimination 
plays out most disastrously in the form of official tolerance of black-on- 
black crime. 

The heavy use of informants in black communities arguably consti- 
tutes a spedes of Kennedy’s underenforcement phenomenon. Police 
tolerate, even foster, infonnant ciiminalityin exchange for information. 
Some of this criminality constitutes a direct threat to the safety and well 
being of the residents who live in the communities in which informants 
operate. Not only does this dynamic potentially increase crime, but it 
degrades those communities’ experience of the criminal justice system. 
If the immediate costs of snitch use outweigh its benefits, or even if 
community members perceive the official use of snitches as devaluing 
the security of the community, the informant institution may be eroding 
law enforcement effectiveness and legitimacy. This potential state of 
affairs is another reason why more and better information on the 
informant institution is needed both to assess the efficacy of the public 
policy in high crime communitie.s and to evaluate public perceptions of 
the policy. 

2. Increased Gang Violence as a Response to Increased Snitching 

Informant use also may cause increased violence within drug gangs 
and otheriUegal networks as a mechanism for ensuringloyalty. The use 
of violence against snitches is neither new nor surprising. Criminal 
gangs and organizations routindy use violence to prevent snitching and 
punish infomiants.'® More generally, widespread violence against 
informants has infected communities as diverse as the Palestinian terri- 
tories and Noithcm Ireland.’* 

Even proponents of snitching admit the possibility that it increases 
violence. Omri Yadlin, for example, has proposed a “Trojan Horse” 


197. rial 11 , 19. 

198. Henry E. Cauvin, VVA5H..Posr,reb. 11, 2004-, aiBOl 

(li-yuir-old who iluvaLciicd LotdlauilioriUes about muidcr she ’witnessed unless she was piud ■tvastold day 
before she was killed; ”ForrealjBxtlesis,youbetcernotbesnilching.”); Paul Gustafson, IliTee GangMembers 
Fvifftd GuUfy ^ 4-year-old, hUNNEAl’OLK STAIITIUB., June 13, 2002, at A1 (noting tliat “|d|eipi£e 
oircringalarge reward, audiorities said dicy were unable to crack the case because of die Rolling 60s’ feang] 
reputation for violence against informants anditso’vwi code of silence’*]; Sinioni:i,iV/<« 2 noic 4,ai29&n.l34 
(noting pervasive violence against infoimants]. 

199. Lee Hockstader, Puleslirdans Bailie llie Enemy Withirv Adenace of Israsli Collahamlarx Spurim Execuh'mv, 
Vi^lanliiTn, Rewr^ KUlmgs, WASH. POST, Feb. 2, 2001, at Al; Editorial, Haunted By an li^OTTm^ BOSTON 
GlOUli, May 20, 2003 (‘Tor generations, infonnera* whispera have sowed distrust, fear, and violence in 
Nonlwm Ireland.’*]'. 
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enforcement mechanism in which criminal participants would be en- 
couraged to exit the criminal scheme early, inform on their colleagues, 
and as a result receive a portion of the fines and penalties assessed 
against their colleagues.'^““ Yadlin candidly admits, however, that an 
expected response to the Trojan Horse model is violence, and that the 
creation of snitches “might actually increase the level of violence among 
criminals. This anHysis and the fact that drug-related violence is 
increasing raises the possibility that heavy informant use could be exa- 
cerbating violence in high crime areas. If so, this would be an extremely 
costly aspect of the informant institution. 

C. Harm to Interpersonal, Family, and Comrnunify Trust 

Another type of harm inhicted by heavy informant deployment is the 
damage done to the fabric of interpersonal trust and psychological 
security in already beleaguered communities. While we lack empirical 
studies ofindividual responses to criminal snitching in the United States, 
recent scholarship has examined the impact of wdespread informant 
use in other contexts, in particular Cold War Rastenn Europe. The 
comparison is admittedly inexact: pre-1 990 East Berlin differs in large 
and obvious ways from today’s inner city Baltimore. Nevertheless, the 
example illu.slrates the ways in which the presence of large numbers of 
informants in a community can exact a heavy' psychological price Irom 
residents.^®^ 


1 , The East German Informant Experience 

The pre-unification East German government was well known for 
conducting pervasive surveillance of its own citizens through the state 
secret police or “Stasi.” The Stasi recruited informants — as many as 
1 74,000 at its peak — throughout East German society to spy on each 
other, gather information, infiltrate dissident organizations, and turn on 
their own friends and family.^® In the early 1990s, after reunification 


200. YADU-Njfi^^ffnote 175; >Yi?a£)-oNcialKamarK.atyal5Cww7/H'ia0'7^«jy,112YALt:LJ. 1307, 1390- 

92 ( 2003 )(arguing ihatpublicizingiheextenttawhiclicci-conifa raters flip vvilideierentfy into conspiracies). 

201. Mat 16. 

202. Anecdoiai cvidcnct; suggests dial a similar culture ol’suspicion may be a by-product ofthebraeli 
reliaiKC on info rmants in the occupied Palestinian territories. Gadierinc TixyhriHotiiLTa^lBuMsiisMJUi 
Cvkffmi PalBslinimCaUuboTcUoTi'2''at,tMobJusticeemdi^aCultiir?qfSitspkbn ,GHiasTiA.NSci.MaMroK,May 
22, 2002, at Pi. This reporter described a "culture of suspicion sudi iIbH anyone who runs a succcaful 
business or has access to hard to gel permits is often suspected.” li. 

203. MtLLl:lltbi 4 ^mnote JSl, at 4; ^wri^fiO.Ja.c\isoi\iFmmiB&irqf(dviiheStfisiStM4,TiMhjFck. 3, 
1992, at 32. 
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with West Germany, Stasi files were made available and the full extent 
of the surveillance of millions of citizens became known. Husbands had 
informed on wives, neighbors on neighbors, writers and intellectuals on 
each other, and many well-known anti-communist dissidents had co- 
operated in one way or another with the Stasi. 

Recent studies examine how the East German informant culture 
destroyed the social fabric in vital areas of politics, culture, and com- 
munity. It did so in part by undermining interpersonal relationships and 
in part by literally damaging the individual psychologic.? of citizens who 
had to cope with constant, pervasive, officially sponsored duplicity.'^^^ 
Barbara Idler’s in-depth study of formei- informants reveals the deep 
psychological and political scars left by the informant culture on 
intellectuals and activists. What Miller calls tlie “indirect harm” of 
informants coiisLsted of the widespread undermining of personal and 
social relations, a kind of personal and social “malaise, described by 
some as a form of schizophrenia, which developed in response to the 
permanent suspicion that one might be under surveillance. 

In interviews, East German citizens described the change in their own 
personalities; “These informers determined my life, changed my life 
over those ten years. In one way or another — because tliey poisoned us 
with mistrust. They caused damage simply because I suspected that 
there could be informers in my vicinity.”^*’'’ 

After finding out the extent to which her friends and family had given 
lire Stasi infomiation, one activist confessed, “Fm also shocked about 
the fact that there was so much mistrust within me and that also one of 
the informers’ tasks, to plant niistj'ust, and I didn’t tni.st a lot of 
people. One intellectual summed it up this way: 

In the defeated system we lived in deformed inteipersonal relation- 
ships and conditions. We did not act freely in casual encounters with 
others — like with the neighbours. We automatically blocked our 
reactions, w'e turned away as soon as a look seemed too curious to us, 
a question too probing, an interest in us not sufficiently justified. We 
lived in many respects like oysters.™ 

The uncoordinated, widespread use of infomiants in the United 
States by thousands of different, police departments and various federal 
agencies do es not, of course, amount to the focused, purposefol political 
mi.ssion of the Stasi. But if anywhere near eight percent of the male 


204. Jackson, note 203, Urt 32-33. 

205. Miller, note ISl, at 133. 

206. Id. at 10 1 (quoting Katiiii Eigenteld of the Ncucs Forum). 

207. id. at 127 (quoting Irena. Kukotz o!’ Women for Peace). 

208. Id. (quoting Gunter Kunen). 
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population in inner city communities is snitching, that figure meets or 
surpasses Stasi levels of between one and ten percent of the total 
population as informers. Other parallels are OluminatiTtg as well. In the 
Stasi’g “War on Dissent,” dissenters were the most valuable informants, 
and the Stasi recruited heavily within the very world it was trying to 
destroy, employing the very people it was trying to eliminate. As a 
result. East German dissident-informants often paradoxically “helped 
the [anti-government] movement, partly simply by s-w'elling its ranks, 
but also by actively working on opposition activities. Many infor- 
mants had what Miller calls a “reciprocal relationship” — Whelping the 
Stasi while helping the movement at the same time.^'’ 

In the same vein, the “War on Drugs” likewise recruits and relies on 
tire very criminals it is designed to catch. Drug informants often 
continue their drug operations while providing the government with 
partial information, even manipulating their cooperation to eliminate 
competition and otherwise seiv'e their own ends. Finally, like the U.S. 
police, the Stasi experienced great difficulty assessing the reliability of 
their informants, causing them to accept vast amounts of inaccurate or 
fabricated information.^*^ 

U.S. criminal informants obviously differ from Stasi collaborators in 
their motivations, tiieir rewards, and the context in which they operate. 
At the same time, their friends, families, and neighbors are not immune 
from the social and personal “malaise,” “schizophrenia,” “mistrust,” 
and “deformity]” suffered by East German citizens overexposed to 
informants. The erosion of the social fabric drat accompanied tire East 
German experience thus raises the possibility tliat overuse ofinformants 
in high-crime communities could be fueling comparable damage. 

2. Women Snitches 

Although criminal system participants (and therefore informants) are 
predominantly male, the dramatic rise in the numbers of women in the 
criminal justice system bears attention because of the special potential 
for the disruption of family and personal relationships.^** The “girl- 
friend” snitch is a well-known character in fiction and the media: it 
mirrors the actual practice of targeting women in order to reach male 


209. Se$ i'upm note X80 and accompanying text. 

210. MlLUiRjW^ note 181,at 101. 

211. Mat 102. 

212. /c/.atl5. 

213. Women a^nsiitutc a growing proportion of offenders, doubling from about 4% of the prison 

population to nearly 7% by 1999. Ivleda Chesney-lind, Impriscmmg Wumen: 77ie Unirtlerukd Vutam Mtis^ 
Impriyomrmt, in IM VISIBLE PUNISIIMLNT, note d, at 79, 80-81. 
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suspects with whom they have a relationship.'^'"'' Moreover, die increase 
in female arrest and incarceration rates is heavily tilted toward drug 
crimes: One-third of female inmates are serving time for drug 
offenses.^'^ Given the prevalence of informant practices in the drug 
context, it is fair to surmise that, like their male brethren, women in the 
criminal system experience significant pressure to provide the govern- 
ment with information. 

The pivotal role of women in poor urban communities of color could 
make the pohey of widespread “flipping” particularly caustic for the 
community at large. In communities where employable, non-incar- 
cerated men are in short supply, women arc the central societal and 
economic glue. Women earn the bulk of the community’s income; they 
head up families in which several generations of children and seniors 
may rely on them. They also often provide for the men who are on 
average less educated and who routinely have trouble obtaining employ- 
ment and public benefits.'"® As more women are exposed to criminal 
liability and more of them are pressured to exploit the networks of 
people who rely on them for information, it seems inevitable that the 
already delicate fabric of informal reliance will be further strained. 

The point is not that female suspects should be insulated from liability 
or given special treaLineiit, but rather that widespread use of female 
informants, particularly to pursue their male partners, creates a remark- 
ably destructive dynamic. Given die staggering vulnerability of black 
malc.s and the high incidence of female-headed households, exploiting 
those intimate relationships for law enforcement purposes through 
snitching can only exacerbate the difficulty in maintaining long-term, 
stable familial relationships.'"' 


214. Chcsncy-lind discusses thcKcmbaSmith cast inwhich adrugkingpiii ’a girifncndrai-avcd a 24- 
year sentence althojj^ she never actuaJty handled any drugs, primarity because she refused to cooperate. 
Id. at 90. Chesney-Land actually cornpleiins that women arc disadvantaged in the informant institution 
beca-use 

one of' the few wayts that mandatory sentences can be altered is if the delendant can provide 
autboiiiics with information that might be useful in the prosecution oi’othcr drug nllcnders. 
Because women tend to be working at the lowest levels of ilic tlruglucrai'cliy, tlicy arc ofi.cn 
iinaijlr to ncgcjtiatc pica reductions successfully. Added to this is the ironic Fact that it is not 
uncommon Ibr women arrested tor drug [offenses] to be reluctant to testify against tlieir 
boyfriends or husbands. 

Id. at 69. 

215. /(/.at 83. 

216. BctliRiclue, TheSwiallrnpaclt^MofsInvariieratitfn tvi lNVlSLBL£PUM£HMElN'rfjt^rijnote 

8, at 136, 145-40. In a subsection eniiiled “Women as Fajnily Members and Community Carc^vers,” 
Ridiie documents die central role of -women as economic and social carcgK crs in higli-crimc communities. 
She argues tliat mass incarceration hasaparticularly destabilizing effect on the community by undermining 
women ability to perform these roles. 

217. //.ail4S. 
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D. Harm to Communal Faith in Law Enforcement and the Law 

The discussion of nonxis literature in Part III.D above describes 
various scholarly treatments of the interaction, between public percep- 
tion of die law and flie law’s cfEcacy. Nowhere is this expressive, 
normative inquiry more troubling than in low-income j\frican American 
communities tliat are simultaneously overexposed to the justice system 
and have a historic distrust of law enforcement 

For high-crime communities, informant use sends problematic mess- 
ages about the exercise of state power. First, it involves tlie official 
tolerance of crime, which can be seen as an abdication of the state’s 
guardianship role in the very communities most in need of protection.^^^ 
Second, it .sends the message that criminal liability is negotiable and rife 
with loopholes for those wdlingto betray others. In communities suffer- 
ing from the collateral consequences of mass incarceration, die state- 
spon.snred siigge.stion that this devastation is based on morally flexible 
standards adds insult to injury. Third, it institutionalizes secretive 
ofScral decision-making and an arbitrary rewards system in which simi- 
larly situated individuals are treated differentiy depending on their per- 
sonal relationships with and usefulness to law enforcement actors. For 
a population well acquainted with the dangers of unconstrained police 
authority and discretion, this might well be a fearsome state of affairs.®'^^ 
While the predictive value of norms analysis is controversial,^'^ ‘ it is 
fair to say that any of these hypothetical developments would be deeply 
undesirable. Any public policy that contributes to furtlier alienation in 
communities already in tension 'with the justice system needs to be 
reconsidered. 

E. Harm to Dignita^ Interests: The Jlegative Construction 
ojthe Black Communfp 


218. i^KENNliDYjj’u^tTtioce 182, at 24^27 (dcKcribinjf history of distruu). Thirty pert;ent of blaok. 

respondents rated thdr confidence in the police as “very little*' or “none.^ Thk is a stark contrast to white 
respondents, of whom expressed a “great uf deal” of confidence and anotlicr SO*/# reported “some” 
confidence. note 4, at Table 2, 16. Similarly, 56% orblacks reported tliat they felt police in their 

community treated different groups unfairly. Id. at Table 2.29. 

219. KiiNNEDY, note 182, at 1 10-35 (surveyingmodem history of undcrcnforcement). 

220. 5e?JanicsioiTnan,Jr.,CAti/in?ra, CofismdCiUi^Jdf: \VkyQ(msen!<iiki^SmldOppoi6RacMThtofiU^ 
jKlNVlSlBlf.PUN’lSHMEN'r, supTu note 8, at 150, 151-55 (arguing that racial profiling and other racially- 
biased police conduct damages the norms and values of inner city youth). 

221. See Weisberg, note 19, at 472. 
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Public policies tliat regulate a community reflect official attitudes 
towards the people who live there. In turn, those policies contribute to 
thepubUc understanding of that community.^^® In that sense, the public 
policy of unlimited and widespread informant deployment represents 
part of the social construction of the black community. IMhether it is a 
conscious construction intended by poficymakei s, or, as is most likely, 
the unintended collateral consequences of a series of other policy 
decisions, the effect of the construction is die same; die community 
become.s defined by the policies that are visited upon it. 

In this case, the vast informant deployment taking place in poor 
urban communities contributes to a negative identity for those com- 
munities. The policy presupposes a community filled with criminals that 
needs to be infiltrated in order to be saved. It is a community with 
reduced privacy interests in which it is permissible for the state to use 
informants to penetrate the most private zones in pursuit of prosecu- 
torial goals.*''^ It is, in essence, a community with lessened dignitary 
interests in the eyes of the state that due to its high crime rates, is treated 
as having relinquished some of the basic rights to privacy and to be let 
alone. In this sense, the widespread use of informants can be .seen as an 
informal control mechanism created by the police to attempt to regulate 
behavior in liigh-crime communities.®'^''^ 

In this context it is useful to recall the outcry against informant 
bounties that followed die liiida Tiipp episode in which Independent 
Counsel Kenneth Starr used T ripp — an informant — to extract informa- 
tion about President Clinton from her close friend Monica Lewinsky. 
Distaste for the exploitation of those private relationships led to a public 
assault on Starr’s use of Tripp, as well as an attack on the IRS informant 
bounty program.®®^ Senator Harry Reid decried the program as 
“[rjewards for [rjats.”®'®'’ It is precisely this distaste that has been sus- 


222. Devon VV. Caibado, the Fourth Amendment, 100 Mjcih. L. Rev. 946, 964-70 (2002) 

(dcjcribing^ the negative cxjnstruijtion of black identity through Foui-di Amendment jurisprudence); Meares 
& Kahan, m^rra note B, at B18 (notmg that the disproportionatt: burdens irnpcjscd by drug law mforctment 
taedcs cm inner city black residents “construct the social mcaiihig of diu^daw policy”). 

223. GccjlTrcy R. S\oac,Tf»ScoJ>e qfVu Fourth Airimlttmi: Police Useof Spies, SetrelAg^', 

IMlB.F’OU 1193, 1 195 (1976) (arguinjf the use ofirtformants “could all too easily 

jeopardise the very foundation of personal privacy and security upon which a free society must ultimately 
rest”). 

224. 5'^Jonathan Simon, CTone, Conamm^, £indCrirnituiiJustic^,^^QiNL.Vu.^^\. 1415, 1416-17 (2002) 
(aiguing diat die war on drugs and mass in(:»,i-ceration in pour communities ol'coloi- constitute a policy of 
“governing through crime”). 

225. MarshaJ . i'erziger iStDaniel G. Ouic^^ySniSehingJarDoSurs: TheFetMt/m^cndPubUcPoUiycfFedercd 
CvnlBcAjnty Fro^ams, 1999 U.1LL.L.REV. 1141, 1142, 1160 [1999) (documenting opposidon tg use of Tripp 
and IRS bounty programs, while defending use of such programs). 

226. Mat 1142, [160. 
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pended when it comes to the infiltration of poor, high-crimc coin- 
munities. 

More hypothetically, one can inquire whether the polity would toler- 
ate similar scales of informant infiltration into other communities. 
Imagine, for example, if the IRS was to institute a policy of informant 
recruitment such that tax evaders could relieve their orvn tax liabihty by 
snitching on their neighbors The neighborhood holiday party would 
be transfonned into an opportunity for snitches to rqaort to the IRS on 
n cighbons’ acquisitions of art, automobiles, and other high-income indi- 
cators. Tax time would become an occasion of civil strife. Many would 
consider such a policy to be an inappropriate governmental intrusion,'^® 
and yet it is effectively the policy in place in high-crime communities 
where so many people are vulnerable to law enforcement. 

For all the.se reasons, informant use should be understood in the 
context of other destructive conditions that hobble inner city communi- 
ties, such as poverty, unemployment, crime and incarceration rates, 
single-parent households, and the like. The informant institution has 
taken on a systemic character and should therefore be rcconceivcd, not 
merely as an ethically questionable law enforcement tactic, but as a 
social problem in its own right. 


V. Proposals FOR ReforjvI 

The war on drags and concomitant le^slative enactments of the 
1980s raised the profile of informants in the criminal jmstice system with- 
out increasing protections against their overuse. Two decades later, a 
systemic reconsideration is due. The above discussion points to three 
areas in which reforms are needed: openness, accountability, and com- 
munity protection. 

These reforms share a common thread; they are largely “sunshine,” 
or public accountability, measures rather than substantive Hmits on 
informant use. Insofar as the reforms below suggest substantive limits, 
they constrain informant rewards rather than informant activities. The 
reasons for this focus are both pragmatic and analytic. First, it would be 
very difficult to impose meaningful substantive constraints on the day-to- 
day operations oflaw enforcement’s investigative and prosecutorial dis- 
cretion. Indeed, Viilliout more information about the institution of 


227. Ic could be argued ihat chc IRS cash bounty pfogram already docs precisely diat by rewarding 
iiifaimanls in cash. The program docs not, however, expreisly relieve the legal liability of informants. 

228- at U42, 1160 (documenting Senator Harry Rcid’sattackontliemoraJproprieCy of die IRS 

bounty program which provides cash rewards, callirsgit “rewards for rats”). 

229. .SlseStuntz, ii^jranolc6,al58U(rgcctingreforni$thatcliminaieorrcduccpro&ecutoriaIdiscretion 



181 


2004] SNITCHING 697 

informant use, it is hard to say at this stage what such rules should look 
like.''" 

Second and more fundamentally, the harms of the infoimant institu- 
tion flow largely, albeit not exclusively, from its tendency to operate in 
secret and to make official decisions without accountability. As 
Vorenberg wrote: 

[o]ne consequence of giving an official broad disr.retionary power is 
to relieve pressure on the public and the le^slature to make important 
and painful decisions. , , . The results [of unfettered prosecutorial dis- 
cretion] are disheartening for one who believes that the legislature and 
the public should have sufficient information to improve the way 
government works. Prosecutorial discretion precludes access to such 
information.''* 

Discretion and .secrecy are thus inextricably linked, and while direct 
cabining of law enforcement discretion with respect to informants may 
be unrealistic, increasing information about informant use is not. 

Access to information about the informant insutution would temper 
law enforcement discretion and permit public consideration ofa variety 
of “important and painful decisions” about what substantive limits, if 
any, should be placed on informant use. With the exception of a few 
case-specific measures, tlie reforms proposed here thus aim not to 
constrain but to reveal the contours of the informant institution — levels 
of informant-dependence, the frequency with which informants are 
created and used, and the usefulness ofinfonnants in generating arrests 
and convictions. This design acknowledge.s the current realities ofbroad 
pohee and prosecutorial discretion, and it respects core values of con- 
fidentiality that protect specific informants while increasing public 
understanding of and access to the informant institution more generally. 
Tt also tracks the types of reforms proposed by scholars concerned more 
generally with the secrecy and discretion surrounding prosecutorial dis- 
cretion and plea bargaining.'^' 


because “discredon is not 30 eaaly abolished, or even aibined”J; Wright & I^UUer, note 92, ai 52-55 
(outlining ditficuJty in imposing guidelines or other external restrictions on prosecutorial dis<;rednn). 

230. While no scholar has, to my knowledge, advocated an absolute ban on using informants, some 
have pioposcd sipiiiicant limits or changes to tlie practice, or botSi. Scs Weinstein, supra note 3, at 630-3 1 
(proposlnga 15%quotaoaprosecuiorialuseorcoopcr4UoniTediiio restrictuscorinforniiaats); Harris, .sr^ 
note3,aL60-66 (proposingdrastic increases in defense; counsd'saccess to informant witnesses, includir^ the 
recording at all government preparations with the witness, os 4vcii us judictai review ot inibmiEiiil 
compensation, and government eompensauon of informants who testify litvorably to the defense). 

231. Vorenberg, supra note 60, at 1559, 

232. notes 115-19, 1 53-;>7 and accuinpanying text (describing sunshine reform proposals ol 
Luna, Davis, Wii^t & Miller, and Lynch), 
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By reducing the veil of secrecy surrounding informant practices, 
several effects can be expected. First, informant use 'will lose some of its 
appeal to police and prosecutors because of the attendant burdens and 
exposure that it will incur. While specific names of informants would 
not be revealed, the fact of their use and the numbers of cases influenced 
by informants would become public knowledge. What are now discre- 
tionary, unrestricted transactions would have to account for the possi- 
bility of public disapproval of the extent of the practice. Reporting 
requirements and openness thus might reduce the ease with which 
liability is currently traded as well as the centrality of snitch deals in 
resolving cases. 

Second, increased information would enable the other branches of 
government to evaluate informant practices and regulate them as appro- 
priate. Data on the extent of snitching might, for example, influence 
courts to take a harder look at informant testimony and informant-based 
warrants, while prompting legislatures to demand more accountability 
from prosecutors, Or even rethink the. extent to which liability for certain 
crimes should be exchangeable. Finally, tlie true public costs of infor- 
mant use will come into view more clearly, permitfing a debate over the 
impact of snitching, particularly for those communities most impacted 
by the practice. The following proposals offer initial reform.s. 

A. Increase Openness in Indisidml Cases 

Various commentators have called for increased disclosure of 
informant information in the context of litigation. Those proposals 
generally aim at increased fairness for individual defendants. They are 
appropriate here for a different reason; it is in individual litigation that 
informant excesses are most likely to be revealed by zealous defense 
counsel. That mechanism should be strengthened to serve both as an 
accountabUiry check on the use of informants and a way of making 
public the extent and manner of informant use. To that end, specific 
reforms should include increased discovery, reliability hearings, and 
deposition.s. 

1. Discovery 

Defense counsel should have more and earlier access to information 
about informants, including tlieir complete criminal records, any co- 


233. Increased infbrmadon would also have the benelit of reducing the opportunities for corruption 
and rrutJfeaKince. 5i>?BLyh>M, 85,aT i59 (“Each scenario [of perjury and corruption] in this book 

shcAvs in some way how public scrutiny can tead to reform.”). 
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operation provided in or promised in any other cases, copies of any 
statements made regarding the case, and a description of all promises 
implicit and explicit — ^made by the government.^'*' While such dis- 
covery is already provided to a hmited extent,****^ the government’s 
ability to limit and postpone production of information should be 
curtailed. This might requir e, for example, legislatively superceding the 
Supreme Court’s decision in United States v. Ruiz that impeachment 
material need not be produced to defendants who plead guUty.^'**’ 


2. Reliability hearings 

In Dauheri v. Merrell Dow, the Supreme Court held that expert testi- 
mony is at once so potentially powerful and so potentially unreliable that 
courtsmustactas “gatekeepers” of its admissibility.''****' As George Harris 
has described, informant witnesses share many of the attributes of expert 
witnesses; they are one-sided, potentially unreliable, compensated 
witnesses with personal motivations who may have great sway over a 
jury.**^** For tiiese reasons, courts should evaluate the reliability of infor- 
mant witnesses in the same way that they evaluate experts. “Reliability 
hearings,” comparable to Dauieri hearings, should be used to help courts 
evaluate the likelihood that an informemt is fabricating evidence or is 
otherwise so unreliable that his testimony should be excluded.*^^® 


234-. See Harris, suprti. note 3, dl 6 1-64 [sjjciling out cliscuvciy proposals). Tho Oklahoma Court ol 
Appeals has iiisljtiJtionalizcd these requiceraonts for all jail hou^e snitches as follows: 

At least ten days betbre trial, the state is required to disclose in discover)-: (1) the (‘.oinplctc 
criminal history of the informatit; (2) any deal, promise, inducement, or benefit that the 
afTeriiig i*ii ty has made or may make in Juture to the informant (emphasis added); (3) the 
specific slatemeflUJ made by the ddbndant and the time, place, and manner of their 
disclosure; (4) all other cases in which the Informa nt testified orolTcrcd statement ag-ainstan 
individual but wasnotcaJicd, wlictlicr the statements-were admitted in the ettse, and whether 
the informant received any deal, promise, inducement, or benefit in exchange for or 
subsequent to that testimony or statement; (5) whether at any time the informant recanted 
that testimony or statement, and il‘ so, a transcript or copy of sudi recantation; -and (6) any 
Qtlicr iiifarmation relevant to the informant’s credibility. 

Dodd V. State, 993 P.2d 778 (Okla. Grim. App. 2000). 

235. See svpm note 78 (liscinij discovery rules). 

236. See United States v. Ruiz, 536 U.S, 622 {201)2). Since 90-95% of defendants plead guilty, tiiis 
ruling eHecdvcly dticlds from discovery vast amounts of data related to informtint crcdiHlity. 

237. Daubcrtv-Merrell Dow, Inc. 509 U.S. 579, 593-94(1993)(requtringcourtj;iocvaluatc reliability 
of expert sdenlific cvidcncte before permitting its adriiission into evidence or letting Lhejury hoar it). 

238. Harris, supm note 3, at 55-57. 

239. iSeeHarriSjOwA"* note 3, at 63-64 (advocaliiig reliability hearing). At least one coun has imjiosed 
such a requirement. See Dodd, 993 P.2d at 785 (Strubhar, J., specially concurring). 
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3. Depositions 

Informant testimony is particularly hard to challenge on cross- 
examination, yet courts rely explicitly, sometimes exclusively, on 
cross-examination as the primary protection against fabrication and 
irregularity. Defendants should therefore have the opportunity to 
depose informants before trial. The more informal nature of depositions 
and llic ab.sence of the jury will permit defendants to expose incon- 
sistencies and fabrications prior to trial in a way that in-court cross- 
examination does not allow. If depositions arc not made available, 
courts should order them subsequent to or in lieu of reliability hearings 
where necessary. 


B. Increase Democratic Accountability 

Informants should no longer be treated as an exclusively law enforce- 
ment concern. Legislatures should expressly evaluate tlie practice and 
its impact on the judiciary and the community to determine appropriate 
regulations of the practice.®'*'^ In order to do this, legislatures need infor- 
mation. The following reforms are aimed first at increasing die infor- 
mation available to the legislative branch, and second, at suggesting 
ways in wliich legislatures might usefully impose limits on current execu- 
tive informant practices. 


1 . Create Public Data 

In order to permitlcgislatures and the public to evaluate the true costs 
and benefits of informant policies, the extent of informant use must be 
made public.^'*'^ Like tax information, law enforcement agencies could 
be required to provide annual compilations of redacted informant pro- 
files, or perhaps aggregate statistics, so that public policies can be made 
on an informed basis.®* The t>pes of information to be culled are: the 


240. Harris, note 3, at 52-53. 

241 . Ss& Voraibcr^.«^note 60, at 1562-67 (argninggcncrally that prosecutori should be made more 
accownfetble for iheir dedwons and that legislatures should take a stexinger gvens-ight role), ^itsee SiunL£, 
sulm note 6, at 534-37 (noting natural ixmfluence of legislators and prosecutors goals leads lo iegisladve 
expansdon olprosecucoriiU auiliurily), 

242. Hughes proposes that prusecutors be required to file details of Ibrmal Lmmunity and plea 

agreements in order to track tlie extent of cooperation. Hughes, note 3, ai 20-21. Hughes’s focus on 

formal agreementSj rather than che intbimal scope of the iiilbrm-jjic practice, makes this proposal a useful 
starling point. Luna and Davis likewise argue for more public data on law enforcement practices as a way 
of incrcadng accountability, transparency, and strer^thenmg Uie democratic process. Luna,jti^tf note 6, 
at 1 166-70; Davis, note 1 10, at 451-64; DavU, syprn note 115, at 54-56. 

243. S?e 26 U.S.G.A. § 6103 (West 2002 & Supp. 2004) (permitting release of tax information that 



185 


2004] SWITCHING 701 

actual number of informants created and maintained by police and pro- 
secutors; the extent to which informants are not being formally charged 
(and therefore do not show up in public arrest records); the uses to 
which informants are being put; the number of arrests and convictions 
diat arise, in part or in whole, from informant information; the race, 
gender, age, and location of iiifonnants; and the offenses that are being 
traded for information,'^'*^ 

Allbough the production of such information would clearly impose an 
administrative burden on police and prosecutors, it would not jeopar- 
dize a single investigation, nor would it prevent the flipping of a single 
suspect- What it would do is provide a clear picture of the informant 
institution, its role in die criminal process, the concentration of infor- 
mants in certain communities, and the types of liability decisions being 
made. 


2. Restrict Informant Rcwaids 

Legislatures should consider restricting informant compensation and 
lenience. These should take the form, not of mandatory informant 
guidelines,'^*® but rather restrictions on the types of criminal offenses that 
can be mitigated through cooperation,™ For example, legislatures 
could decide that liability for murder, rape, and other particularly 
heinous crimes could never under any circumstances be reduced as a 
result of a defendant’s cooperation. That would insert a braking 
mcchamsm into law enforcement’s consideration of using a particular 
informant if there was a possibility that he might be subject to .such 
charges. It also would send an important expressive message to the 


cannot be a4iioci'J.tcd widi a partieuliir taxpayer). 

244. Sometimes it wiU not be obvious wtiat charges could eventually be brought against a suspect in 
die absence ofliis cooperdtiext. Police charging statemciits, however, mutinely contah) numeroti^ potentiai 
or suggested charges based on as little as the initial arrest. Prosccucors tlicn decide whether to go forward 
on these or other charges. While thus not perfect, such initial police estimations would at least provide an 
indicaiiofi of what kind of diargcs arc being traded for information. 

245. Weinstean argues persuasively that guidelines are too rigid an approach to the rcalilics of 
piosixutorial discretion in the cooperation area and would be inqfteedvc. Weinstein, it^snotc 3, at626-27. 
J^ut see Cynthia K.Y. Lee, From Gaiekeeper la Cmdetge: Reining w tfre Ihkral rruxeufer^s Expemdin^ Pewer vtw 
Subs(w\MAsdstmix;Depar^r6s, 50 RUTGliltsLREV. 199, 245 (advocating national prosecutorial guidelines 
governing die award of cooperation credit). 

246. Weinstein propose-s imposing quotas on informant use to limit Jie ability ufptxjsccuturseo award 
cooperation credit. Jee Weinstein, sulna note 3, at 630 (proposing quotas on USSG § 5K1-1 motions to 
reduce Informant use). The difficultywiihciuoUis is tliattlieywouldgcncratc competition jwnonginlbrmants 
to provide better information and tunong defense counsel to obtain valuable concessions, a dynariiic diut 
coitld produce more unreliability and place mure pressure on defaidatits ratlicr dian on prosecutors or law 
enforcement. The problem lies less with the rewEiids that infbnriHMts receive on die record than witit tlic 
ones that take place more informally. In order to reduce the centrality of informants, cooperation should 
be made less, not more, valuable. 
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public, namely, that certain crimes will not be tolerated even where the 
defendant is otherwise useful to the government. 

Legislatures should also restore judicial oversight of sentencing for 
informants. The government motion requirement in USSG § 5K1 .1 
should be elirninated^^^ and judicial discretion restored in order to break 
the prosecutorial monopoly over cooperation-based rewards. Addi- 
tional bases for departures below statutory minimums should also be 
created to reduce die pressure on defendants to inform. 

Even with such reforms, the problem remains of the informant who, 
by virtue of his cooperation, completely evades criminal charges and 
thereby any extemil evaluation of the propriety of his use. Because 
there is no possibility of judicial review for these potential defendants, 
police and prosecutors should implement institutional mechanisms for 
heightened review when a particular informant receives rew'ards greater 
than a certain criminal habihty limit. For example, a board composed 
of police supervisors and prosecutors could periodically review 
informant files in which informant-suspects (1) have been active without 
being charged for more tlian one year, and (2) the potential charges for 
that suspect would give rise to a sentence in excess often ycars.^^* 

C. Community Prctection and Public Debate 

If the purpose of criminal laws is to protect individuals and 
communities, the mere fact that informants are useful law enforcement 
tools does not alone justify their use. No longer should the benefits of 
the informant institution be evaluated solely by the law enforcement 
community; rather, legislatures should explicitly attempt to evaluate 
and balance law enforcement benefits with the community exists of 
informants. The additional public information about law enforcement 
practices proposed above will permit the debate to begin. In addition, 
confidential research should be performed specifically on the impact of 
informants on high-crime communities.^*^ Based on such information, 
policy-makers can begin to evaluate whether high informant use pro- 
duces sufficient benefits or whether it should be constrained in other 


247. Lee, note 245, at 240(‘‘Byfarthemost«»nmon — andinmyopinbnthebest-^ropoiial 
for r^orm is elimination of tlie government motion reqiiifemen[.”X Bowman, sulmi note 17, ui B-9 
(hypothesising judicial discomfort with ttie government motion rcqmrement). BoohrmEy have elfectively 
cJirninaied this requirement already. 5»j7^anote42, 

240. DOJ Guidelines begin this process by creating umforrn review mechanisms for the use of Cl’s by 
agents. iwDOJ Oiiidelines ,.sT^notc 34. The process should be extended to prosecutor. Wright & 

Miller, bMpra note 92, at 55-57 (arguing for the dlkacy of internal prosecutorial inechatiisins). 

249. Such research would presumably be dilFiCult to conduct without strict confidentiality guirantees, 
^ven the potential shame and danger associated with snitcliing or being associated with informants. 
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ways. Perhaps moat importantly, information will permit an autiientic 
public debate and imdte the communities most affected by informant 
use to share their perspectives on the practice. 

VI. CONCLUSION 

Recent developments in the law have placed excessive weight on the 
use of informants, damaging communities as well as the legal system. 
The heavy use of informants undermines fundamental principles of 
accountability, publicity, and regularity tvithin the criminal system, and 
may well cause severe social and psychological damage in high-crime, 
low-income communities of color. It therefore is time to reevaluate the 
justice system’s overreliance on the double-edged sword of the snitch. 
With better public disclosure, judicial and legislative oversight, hmita- 
tions on rewards, and careful attention to community needs, the infor- 
mant institution can be better regulated in order to mitigate the 
collateral damage that it now inflicts. 
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Mr. Conyers. Thank you. 

Mr. Scott. Thank you. 

I had one other question. 

Mr. Brooks, we have heard that the benefit that could be ob- 
tained if we eliminate these ghost informants if the confidential in- 
formant would just show up in court before the magistrate for the 
warrant. Are there practical, real life problems with having the 
confidential informant show up downtown in front of the mag- 
istrate? 

Mr. Brooks. I think there is a couple of problems. First of all, 
the sheer volume of law enforcement work, I believe, would clog the 
State and local courts, perhaps not the Federal courts because the 
volume is different. And also there are many informants that are 
providing background information only never plan on appearing as 
a witness that certainly may be intimidated and dissuaded from co- 
operating with law enforcement. 

I think the solution probably lies in good record keeping, solid 
identification of those informants. We identify our informants by 
photograph, by fingerprint, by a full bio. We keep records on every 
single case that they do. And those records are available for review 
by magistrates in every case. 

In the case where the magistrate has a concern, we certainly 
make those informants available in camera for review by the mag- 
istrate having jurisdiction. But I think as a regular course, parad- 
ing informants in and out — they are going to be concerned for their 
safety. 

And by sheer volume, our courts are overloaded. They have trou- 
ble keeping up with the volume they currently deal with. 

Mr. Scott. Professor Natapoff, is there a problem with requiring 
confidential informants to show up before the magistrate? 

Ms. Natapoff. Well, it is certainly a logistical burden. But all 
due process is a logistical burden. I certainly think there are in- 
stances of certain kinds of crimes. There are certain kinds of alle- 
gations where it would make sense to have heightened require- 
ments that law enforcement actually produce an informant, not 
only in the individual case, but it would also change the culture of 
the idea that ghost informants are a possible option. 

Mr. Scott. Thank you. 

Does the gentleman from Georgia, the gentleman from Michigan 
have any final questions? 

The gentleman from Michigan? 

Mr. Conyers. I merely want to commend you. Chairman Scott, 
and Nadler as well and the witnesses. As was observed by Con- 
gressman Watt, this is the first time we have got into this matter 
in more than a dozen years. And as good as this hearing was — and 
I want to commend the law enforcement people that are here be- 
cause outside of that one question that Mr. Murphy declined to an- 
swer posed by Mr. Nadler, there has been a lot of forthcoming here. 

But this is only the tip of the iceberg. I mean, we have got to 
hold the most fair hearings in recent American history on the 
whole question of the criminal justice system, which goes way be- 
yond informants. It has been picked up and articulated by many 
of the witnesses that we are talking about the culture of the law 
enforcement system and how it has got to be changed. 
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And one hearing starts us off. I am very, very proud of what we 
have accomplished here. I compliment all of those who have come 
forward. 

Mr. Scott. Thank you. I am advised that we have to very quick- 
ly adjourn to allow another Subcommittee. But I will recognize the 
gentleman from Georgia. 

Mr. Johnson. Well, I just simply wanted to commend first you. 
Chairman Scott, Chair of this Subcommittee, and also the Chair of 
the full Committee, Chairman Conyers, for the way that you have 
conducted our proceedings during my short 7 months here. I don’t 
know what happened before then, but I do know we have made a 
tremendous amount of progress at bringing light to issues that 
have been held in the dark for so long. I just want to commend you 
both for your activities. I look forward to serving with you further. 

Mr. Scott. Thank you very much. 

I would like to thank the witnesses for their testimony today. 
Members may have additional written questions for the witnesses. 
If they are forwarded to you, we ask that you answer them as 
promptly as you can to be made part of the record. Without objec- 
tion, the hearing record will remain open for 1 week for submission 
of additional materials. 

I will ask all of the audience to vacate the room as quickly as 
possible. There is another Subcommittee meeting that is about to 
convene. 

We want to thank the witnesses for their testimony. 

Without objection, the Committee stands adjourned. 

[Whereupon, at 12:47 p.m., the Subcommittees were adjourned.] 
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Material Submitted for the Hearing Record 

Prepared Statement of the Honorable John Conyers, Jr., a Representative 

IN Congress from the State of Michigan, Chairman, Committee on the Judi- 
ciary, AND Member, Subcommittee on the Constitution, Civil Rights, and 

Civil Liberties 

Confidential informants play a unique role in law enforcement. With proper guid- 
ance and practices, they can provide valuable leads to help law enforcement officers 
better target their investigations and prosecute criminals. Without such guidance 
and practices, however, serious consequences may result. 

Unfortunately, today’s hearing is prompted by a series of incidences involving the 
abusive, unethical, and unlawful use of confidential informants by law enforcement 
officers. 

In particular, there have been repeated reports where confidential informants 
were improperly incentivized to fabricate leads after being offered plea bargains, fi- 
nancial awards, and other inducements. There are also reports that law enforcement 
officers, in some instances, have misused confidential informants to increase and 
justify arrests and grant funding. 

This problem was brought home to me in May, when I met with Reverend Markel 
Hutchins, one of today’s witnesses, and former confidential informant, Alex White, 
regarding the case of Kathryn Johnston. The circumstances surrounding Ms. John- 
ston, particularly as it pertains to confidential informants, is extremely troubling. 
It is one of the reasons why we wrote to the Department of Justice, held a press 
conference, and holding this oversight hearing. 

Ms. Johnston, a 92 year old woman, was shot and killed in her Atlanta home after 
police obtained a no-knock warrant based on a false affidavit allegedly from a con- 
fidential informant. When things went terribly wrong, the police tried to coerce the 
confidential informant, who was the apparent source of the false affidavit, to lie. 
Fortunately, the informant refused and the truth came to light. 

Sadly, this incident in Atlanta is not an isolated case. Similar incidents have oc- 
curred in cities across the Nation. For example, an informant’s uncorroborated 
statement led to the arrest in 2002 of 15 percent of the African American men, aged 
18 to 34, in Hearne, Texas. 

That same year, the Dallas “Sheet Rock Scandal” occurred in which an informant 
was payed $200,000 to provide a false story. The police used that informant and 
crushed gypsum made to look like cocaine to arrest 86 Mexican immigrants with 
limited English language skills. 

In many of these cases, federal taxpayer money — including Byrne grants — was 
used. These funds should be used to fight crime, not to subsidize killing a 92 year 
old woman and arresting innocent people with false evidence obtained from improp- 
erly influenced confidential informants. Practices such as these severely undermine 
the integrity of law enforcement, results in invalid convictions, violates the rights 
of innocent civilians, and does nothing to make the public any safer. 

We should know what, if any, standards exist with respect to how federal, state, 
and local law enforcement agencies use confidential informants to prevent abuse. If 
federal money and agencies are used in an investigation, we must insist that those 
investigations abide by reliable and credible guidelines on the use of confidential in- 
formants. These guidelines should apply at the state and local level. 

I look forward to getting answers to these questions and others today. I thank 
Mr. Nadler and Mr. Scott for convening today’s hearing on this matter, as well as 
the witnesses who will offer substantial insight through their testimony today. 
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Prepared Statement of the Honorable Sheila Jackson Lee, a Representative 

IN Congress from the State of Texas, and Member, Subcommittee on Crime, 

Terrorism, and Homeland Security 

Mr. Chairman, I thank you for holding this very important hearing on the law 
enforcement confidential enforcement practices. As members of the Judiciary Com- 
mittee, one of the most important roles we collectively serve is that of guardian of 
civil and constitutional rights of all individuals. In that respect, where there are 
questions of misuse or abuse of individual civil rights or other rights protected 
under the United States Constitution, it is our duty as Members of the Judiciary 
Committee to diligently and vigorously investigate to decipher whether the alleged 
abuses or concerns merit such scrutiny. 

This Committee has the opportunity to gain insights into the allegations of the 
increasing number of civil rights abuses carried out through the law enforcement 
confidential informant practices. I would like to welcome and thank our witnesses: 
Mr. Wayne Murphy, Professor Alexander Natapoff, Commander Pat O’Burke, Ms. 
Dorothy Johnson Speight, Mr. Ronald E. Brook and Reverend Markel Hutchins. I 
hope that your testimony here today will prove fruitful in guiding this Committee 
in its findings with regard to whether law enforcement officers have engaged in con- 
fidential informant practices that intentionally violate the civil or constitutional 
rights of any individual. 

Mr. Chairman, the purpose of this hearing is to examine law enforcement prac- 
tices and their impact on civil and constitutional rights. Of particular concern is the 
continuing controversy of the use of confidential informants in drug enforcement. 
Despite its impact on the criminal justice system, the practice has been subject to 
minimal federal oversight. Through this hearing, we also hope to explore three 
pressing concerns with respect to how the use of confidential informants has (1) in- 
fluenced the practice of plea bargaining, (2) increased the potential for abuse due 
to the inherent secrecy of the practice, and (3) has affected poor and minority com- 
munities. This Committee will also explore policies designed to limit the potential 
for abuse. 

The use of confidential informants in the U.S. justice system has become an ever- 
growing, unchecked practice which has given rise to civil rights abuses. Every year, 
law enforcement officials create convenient alliances with criminal suspects who be- 
come informants, many of them drug offenders concentrated in inner-city neighbor- 
hoods. These criminal offenders informally negotiate information and undercover 
work for promises of leniency. In many cases, however, law enforcement hastily and 
carelessly rely on what is often self-serving information from criminal offenders. 

As a result, the criminal offenders are wrongly granted leniency and other indi- 
viduals are falsely implicated in criminal activity. Thus, the alliance between the 
law enforcement officer and the informant is fraught with peril, being nearly with- 
out judicial or public scrutiny as to the propriety, fairness, or impact the deals have 
on the community. What is even more disturbing is that law enforcement officers 
often fail to corroborate the veracity of informant information, the “get tough” poli- 
cies of the “war on drugs” pressure police departments to increase arrests, and de- 
partmental informant policy and oversight is the exception not the norm. Not sur- 
prisingly the alliance between law enforcement and informants has resulted in trag- 
ic civil rights violations. 

Mr. Chairman, there is also enormous potential for abuse due to the inherent se- 
crecy of the practice. As law enforcement has increased its dependency on inform- 
ants, the quality of investigations has declined and scrutiny of the informants has 
receded. Prosecutors have complained that there is no way of knowing whether the 
information that the informant provides is true and their concern is well founded. 
One study has shown that 45.9 % of documented wrongful capital convictions have 
been from false informant testimony. 

There have been a number of truly disturbing cases where informants have inten- 
tionally wrongly implicated individuals in criminal activity for the soul reason of re- 
ceiving leniency. Of the most notorious informants was Leslie Vernon White, an ad- 
mitted “jail house snitch.” White had made a career of creating false testimony to 
gain leniency for his own crimes by learning the details of his fellow inmates’ 
crimes. In one 36-day period, he gave Los Angeles County prosecutors information 
about three murder cases, all from information he learned from fleeting encounters 
with inmates. In another case, Ron Williamson became one of 13 death row inmates 
who were ultimately freed because DNA proved his innocence — in Oklahoma alone. 
We must ask ourselves how many more defendants are on death row and in the 
prison population at large have who not been fortunate enough to have DNA evi- 
dence overcome an informant’s lies. 
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One of the most egregious cases of civil rights abuse occurred in 2006 when 92- 
year-old Kathryn Johnson was shot to death in her Atlanta home when the Atlanta 
Police Department officers burst into her house to execute a search warrant ob- 
tained through a false affidavit. In the affidavit to obtain the warrant for Ms. John- 
son’s home, police officers Gregg Junnier and Jason Smith claimed that an inform- 
ant had bought drugs inside the home while they waited outside. After the shooting, 
the informant in question, Alex White denied ever making a drug purchase in Ms. 
Johnson’s home. The officers threatened White and gave him a fabricated story to 
tell investigator but White refused to he for the officers. Instead, he went to federal 
authorities, exposing the officers. The officers pled guilty to manslaughter on April 
27th of this year. In other examples, informants’ fabricated evidence falsely accusing 
citizens of Hearne, Texas and Dallas, Texas. In 2002, in the town of Hearne, the 
uncorroborated word of an informant led to the arrest of 15% of the Hearne’s Afri- 
can-American men ages 18-34; Hearne is a 5,000 person rural community in East 
Texas. 

Mr. Chairman, the informant institution has a disproportionate negative impact 
on low-income, high-crime, urban communities in which many residents — as many 
as 50% of African American males in some cities — are in contact with the criminal 
justice system. They are therefore potentially under pressure to provide information 
to gain leniency. 

In recent years, it has become clear that programs funded by the Edward Byrne 
Memorial Justice Assistance Grant program unintentionally have exacerbated racial 
disparities, led to corruption in law enforcement, and resulted in civil rights abuses 
across the country. This is especially the case when it comes to the program’s fund- 
ing of hundreds of regional narcotics task forces. These task forces, which have often 
lacked meaningful state or federal oversight and therefore are prone to corruption, 
are at the center of some of the most egregious law enforcement scandals. 

One of the better known federally-funded drug task force scandals occurred in 
Tulia, Texas several years ago. In Tulia, 15% of the African American population 
was arrested, prosecuted, and sentenced to decades in prison based on the 
uncorroborated testimony of a federally-funded undercover officer who had a record 
of racial impropriety in enforcing the law. The Tulia defendants have since been 
pardoned, but similar scandals continue to plague the Byrne grant program. 

These scandals are not the result of a few “bad apples” in law enforcement; they 
are the result of a fundamentally flawed bureaucracy that is prone to corruption by 
its very structure. Byrne-funded regional anti-drug task forces are federally-funded, 
state managed, and locally staffed, which means they do not really answer to any- 
one. In fact, their ability to perpetuate themselves through asset forfeiture and fed- 
eral funding makes them unaccountable to local teixpayers and governing bodies. 

That is why I introduced H.R. 253, (the “No More Tulias: Drug Law Enforcement 
Evidentiary Standards Improvement Act”) to address the issue of confidential in- 
formant abuse. The bill prohibits a state from receiving for a fiscal year any drug 
control and system improvement (Byrne) grant funds under the Omnibus Crime 
Control and Safe Streets Act of 1968, or any amount from any other law enforce- 
ment assistance program of the Department of Justice, unless the state does not 
fund any anti-drug task forces for that fiscal year or the state has in effect laws 
that ensure that: (1) a person is not convicted of a drug offense unless the facts that 
a drug offense was committed and that the person committed that offense are sup- 
ported by evidence other than the eyewitness testimony of a law enforcement officer 
(officer) or individuals acting on an officer’s behalf; and (2) an officer does not par- 
ticipate in a anti-drug task force unless that officer’s honesty and integrity is evalu- 
ated and found to be at an appropriately high level. The bill also requires states 
receiving federal funds under this Act to collect data on the racial distribution of 
drug charges, the nature of the criminal law specified in the charges, and the juris- 
dictions in which such charges are made. 

We need to continue to seek solutions that will put in place effective guidelines 
for using confidential Informants in order to avoid civil rights abuses. I look forward 
to hearing from our witnesses today in our attempt to gain some guidance on this 
very serious matter. 

Thank you. I yield back the balance of my time. 
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Prepared Statement of the Honorable Betty Sutton, a Representative in 

Congress from the State of Ohio, and Member, Subcommittee on Crime, 

Terrorism, and Homeland Security 

Thank you very much, Chairman Scott and Chairman Nadler for holding this 
hearing to call attention to an issue of vital importance. 

And I would like to thank you. Congressman Forhes, Congressman Franks and 
all of my colleagues for the very warm welcome Tve received as a new Member of 
the Committee and of the Crime Subcommittee. I’m deeply honored by the chance 
to serve with all of you. 

It’s my hope that today’s hearing will shed some shed some light on a part of our 
criminal justice system that has not received the kind of Congressional scrutiny it 
deserves. 

The relationship between confidential informants and law enforcement resides in 
a bit of a grey area. The very nature of those relationships precludes total trans- 
parency, but the lack of oversight and accountability may be inviting abuse. 

There is no doubt that the use of confidential informants is critical to law enforce- 
ment. There is also no doubt that the practice contains a substantial risk of error. 

Striking the right balance, and applying the right standards is critical. 

It’s critical because, when that balance is not struck, innocent third parties some- 
times pay the price. 

At the state and local levels, we lack uniform standards to deal with confidential 
informants, and, as such, there is little evidence that speaks to the reliability of in- 
formants, the propriety of deals that are made, and other important considerations. 

What’s missing from our current system is a way to ensure all parties involved 
remain accountable. This hearing is a first important step in exploring the best way 
to accomplish this. 

The Department of Justice has formulated a set of guidelines for the use of con- 
fidential informants that have been successfully employed at the federal level; the 
state of Texas has reevaluated their system of task forces in order to provide better 
oversight. 

By learning from the successes of these and other systems, I hope we will be able 
to find a way to implement appropriate federal guidelines on confidential informants 
that will strengthen the integrity of our criminal justice system. 

I look forward to the testimony of today’s panelists as we explore this issue, and 
I would like to thank all of them for taking the time to join us today. 

Thank you, Mr. Chairman. I yield back the balance of my time. 


Prepared Statement of the Honorable Trent Franks, a Representative in 

Congress from the State of Arizona, and Ranking Member, Subcommittee 

ON the Constitution, Civil Rights, and Civil Liberties 

Thank you. Chairman Scott and Chairman Nadler for holding this joint oversight 
hearing on law enforcement confidential informant practices. 

Human sources play an important role in criminal investigations. On July 17th, 
police in California arrested a Mexican immigrant one year to the day after a hit- 
and-run in Oregon that killed a young jogger. A confidential source informed police 
that the suspect had fled back to Mexico. Luckily, a subsequent tip from a second 
confidential source led police to Lodi, California, where the suspect was arrested. 

In Port Richey, Florida, a tip from a confidential informant led police to the house 
of a man who had been holding a 19-year-old mentally ill woman as a sex slave for 
himself and eight other men. 

A confidential source also tipped off police in Waynesboro, Pennsylvania, that a 
man charged with threatening to kill three police officers was plotting to shoot 
courthouse employees and blow up the courthouse. 

These are but three examples of the numerous criminal cases that are aided or 
even solved with the help of confidential sources. I welcome the opportunity today 
to review the use of confidential informants and to discuss ways that law enforce- 
ment can improve their procedures for human sources. 

The nation’s law enforcement agencies have the tremendous responsibility of bal- 
ancing the use of human sources with the protection of civil liberties and due proc- 
ess rights. Any law enforcement tool that is misused to the detriment of these rights 
does a disservice to our criminal justice system. 

We will hear today about the 1999 drug arrests in Tulia, Texas. In one day, ten 
percent of the African American population of Tulia was arrested on drug charges 
stemming from an undercover drug operation. The court later threw out the thirty- 
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eight convictions from this sting finding that they were based solely on the unreli- 
able testimony of one person. 

Although the convictions were tossed and the remaining arrestees were released, 
the damage had been done. Damage to the reputations and civil rights of those who 
were wrongly accused and damage to the community’s trust in law enforcement. 

My hope today is to learn what steps can be taken by state and local law enforce- 
ment agencies to prevent these tragedies and ensure accurate, comprehensive inves- 
tigating of criminal offenses. 

I look forward to hearing from our witnesses and I yield back the balance of my 
time. 
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THE ATTORNEY GENERAL’S GUIDELINES REGARDING 
THE USE OF FBI CONFIDENTIAL HUMAN SOURCES 
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I. GENERAL PROVISIONS 
A, PURPOSE AND SCOPE 

1 . The pwpose of these Guidelines is to set policy for all Department of Justice 
(DOJ) personnel regarding the use of all Confidential Human Sources, as further 
defined below, that are operated by the Federal Bureau of Investigation (FBI) in 

any of the FBEs investigative programs' Or other aufhoriited'mfbftMtidhcdllcctidh 

activities. 

2 . These Guidelines are issued unda the authority of the Attorney General as 
provided in Title 2S, United States Code, Sections 509, 5 10, and 533. 

3. These Guidelines are mandatory and supersede: the Attorney General’s Guidelines 
Regarding the Use of Confidential Informants (May 30, 2002), to the extent that 
they apply to the FBI; the Attorney General Procedure for Reporting and Use of 
Ihfonnation Concerning Violations of Law and Authorization for Participation in 
Otherwise Illegal Activity in FBI Foreign Intelligence, Counterintelligence or 
Intemational Terrorism Intelligence Investigations (August 8, 1988), to the extent 
lhat it applies to assets; and the Attorney General’s Guidelines for FBI National 
Security Investigations and Foreign Intelligence Collection (October 3 1 , 2003) 
{“NSIG”), to the extent th^ they are inconsistent with these Guidelines.' These 

'However, techmques whose use is autliorized for validating assets, as outlined in the 
Attorney General's Guidelines for FBI National Security Investigations and Foreign Intelligence 
Collection, to identify potential assets, to collect information to maintain the cover or credibility 
of assets, or to validate assets (including determining suitability or credibility) may continue to be 
utilized in relation to Confidential Human Sources in connection with activities related to threats 
to the national security. 
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Guideiines do not supersede otherwise applicable ethical and legal obligations of 
Department of JusUce attorneys, which can, in certain circumstances (for example, 
with respect to contacts with represented persons), have an impact on FBI 
conduct. 

4. These Guidelines ^ply to the use of a Confidential Human Source in a foreign 
country only to the extent that the Confidential Human Somcc is reasonably likely 
to testify in a domestic case. 

5. These Guidelines do not limit the ability of the FBI to impose additional 
restrictions on the use of Confidential Human Sources. 

6. All DOT personnel have a duty of candor in the discharge of their responsibilities 
pUrsumit to diese Guidelines. 

7. These Guidelines shall be effective 180 days after they are approved by the 
Attorney General. However, to the extent provided in FBI policy; (i) activities 
coimnenced under pre-existing guidelines may be continued and completed in 
conformity with such pre-existing guidelines, notwithstanding the approval by the 
Attorney General and effectiveness of these Guidelines, and (ii) restrictions on the 
use of human sources unds" pre-existing guidelines which are not perpetuated by 
these Guidelines need not be observed following the Attorney General’s approral 
of these Guidelines, even in relation to activities commenced under pre-existing 
guidelines, if the requirements of these Guidelines for such activities are satisfied. 
To the extent that paragraph 111(A)(3)(f) cannot be fiilly implemented within ISO 
days, the FBI and the National Security Division will establish a protocol to 
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govern the review of sources who would otherwise be subject to that paragr^h. 
The FBI shall adopt such measures as may be needed to effect an orderly and 
experhhous transition to the new Guidelines, without disruption or impediment to 
ongoing activities within their scope. The FBI shall keep the Deputy Attorney 
General, the Assistant Attorney General of the Criminal Ditdsion, and the 
Assistant Attorney General for National Security informed of such measures as 

direeted-bythe-DeputyAttomsy-Generab 

B. DEFINITIONS 

1. “Special Agent in Charge” or “SAC” - the FBI Special Agent in Charge of an FBI 
Field Office (including an Acting Special Agent in Charge), except that the 
functions authorized for Special Agents in Charge by these Guidelines may also 
be exercised by the Assistant Director in Charge in an FBI Field Office headed by 
an Assistant Director, and by FBI Headquarters officials designated by the 
Director of the FBI 

2. "Federal Prosecuting Office" or ”FPO'' — any of the following Department of 
Justice components: 

a. The United States Attorneys’ Offices; 

b; The Criminal Division; 

c. The National Security Division (“NSD”); 

d. Any other litigating component of the Department of Justice with authority 
to prosecute federal criminal offenses, including the relevant sections of 
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the Antitrust Division, Civil Division, Civil Rights Division, 
Environmaital and Natural Resources Division, and the Tax Division. 

3. "Chief Federal Prosecuto" or “CFP” - the head of an FPO. 

4. “FPO .Attorney” — an attorney employed by, or working under the direction of, an 
FPO. 

3. "Confidential Human Source Coordinator" - a supervisory FPO Attorney 

designated by the CFP to facilitate compliance with these Guidelmes: 

6. “FPO participating in the conduct of an investigation” — any FPO employing or 
directing an FPO Attorney assigned to a matter whose approval is necessary 
pursuant to these Gtudelines, or whose approval was sought or obtained regarding 
any investigative or prosecutorial matter including the issuance of a search or 
arrest warrant, electronic surveillance order, subpoena, indictment or other related 
matter. 

7. “Confidential Human Source” - any individual who is believed to be providing 
useful and credible information to tlie FBI for any authorized infomiation 
collection activity, and from whom the FBI expects or intends to obtain additional 
meful and credible information in the future, and whose identity, information or 
relationship with the FBI warrants confidential handling. 

8. “Senior Leadership Source” — a Confidential Human Source who is in a position 
to exercise significant decision-making authority over, or to otherwise manage 
and direct, the unlawful activities of the participants in a group or organization 
involved in unlawful activities that are; 
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a. nationwide or international in scope; or 

b. deemed to be of high significance to the FBFe criminal investigative 
priorities, even if die unlawful activities are local or regional in scope? 

9. “High-Level Government or Union Source” - a Confidential Human Source who 
is cither (a) in relation to the federal govermnent or the government of a state, the 
chief executive, the official next in succession to the chief executive, or a member 
of the legislature, or(b) a president, S6cretaty“freasiirer or vice president of an 
international or national labor union or the principal officer or officers of a 
subordinate regional entity of an international or national labor union? 

10. "Tier 1 Otherwise Illegal Activity" — any activity that: 

a. would constitute a misdemeanor or felony under federal, state, or local law 
if engaged in by a person acting without authorization; and 

b. that involves - 

(i) the commission, or the significant risk of ihe commission, of any act 
of violence by a pwson or persons other than the Confidential Human 
Source;"' 

'Such organizations shall include, but are not limited to: any La Cosa Nostra Family, 
Eurasian Organized Crime Group, or Asian Criminal Enterprise which is recognized by FBI 
Headquarters; and any domestic or international Teirorist Organization, which is recognized by 
FBI Headquarters. 

^The term “regional entity” shall not include a local union or a group of local unions, such 
as a district council, combined together for purposes of conducting collective bargaining with 
employers. 

“Bookmaking that is si gnificantly associated with, or substan tially controlled by, 
organized crime ordinarily will be within the scope of this definitioti. Thus, for example, whare 
bookmakers have a financial relationship with members or associates of oiganized crime, and/or 
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(ii) corrupt conduct, or the significant risk of corrupt conduct, by an 
elected public official or a public official in a high-level decision-making 
or sensitive position in federal, state, or local government; 

(iii) the manufacturing, importing, exporting, possession, or trafficking of 
controlled substances in a quantity equal to or exceeding those quantities 
specified in United States Sentencing Guidelines § 2D1. 1(c)(1); 

(iv) financial lossi of ffie si^ficant n^ bf financial loss, in ah amount 
equal to or exceeding those amounts specified in United States Sentencing 
Guidelines | 2Bl.l(b)(l){n;’ 

(v) a Confidential Human Source providing to any person (other than an 
FBI agent) any item, service, or expertise that is necessary for the 
commission of a federal, state, or local offense, which the person 
otherwise would have difficulty obtaining; or 

(vr) a Confidential Human Source providing to any person (other than an 
FBI agent) any quantity of a controlled substance, an explosive, firearm, or 


use mertfirers or associates of organized crime to collect their debts, the conduct of those 
bookmakers would create a significant risk of violence, and would therefore fall within the 
definition of Tier 1 Otherwise Illegal Acthity. 

’The citations to the United States Sentencing Guidelines (USSG) Manual are to the 2005 
Edition. The references herein to particular USSG Sections are intended to remain applicable to 
the most closely corresponding USSG level in subsequent editions of the USSG Manual iu the 
event that the cited USSG provisions are amended. Thus, it is intended that subsection (iii) of 
this paragraph will remain applicable to the highest offense level in (he Drug Quantity Table in 
fiiture editions of the USSG Manual, and that subsection (iv) of the paragraph will remain 
applicable to dollar amounts that, in future editions of the USSG Manual, trigger sentencing 
enhancements similar to that set forth in the current section 2Bl.l{bXl)(I)- Any ambiguities in 
this regard should be resolved by the Assistant Attorney General for the Criminal Division, 
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other dangerous weapon, or other item that poses an immediate and 
significant threat to public safety, with little or no expectation of its 
recovery by fite FBL 

11. ‘Tier 2 Othawise Illegal Activity” - any other activit)' that would constitute a 

misdemeanor or felony under federal, state, or local law if engaged in by a person 
acting without authorization. 

12i “Fugitive" '“'an individual: 

a. for whom a federal, state, or local law enforcement agency has placed a 
wanted record in the FBI’s National Crime Information Center (other than 
for a traffic or petty offense); or 

b. for whom a federal warrant has been issued; and 

c. for whom the law enforcement agency is willing, if necessary, to seek his 
or her extradition to its jurisdiction. 

13. “Human Source Review Committee” or “HSRC”- A committee convened 
pursuant to these Guidelines to review various matters under these Guidelines as 
set forth below in paragraph IH (A). 

14. “National Security Investigation” - A national security investigation as defined in 
PartVni.QofNSIG. 

15. “Intemational Terrorism Investigation” - An investigation relating to international 
terrorism, whether conducted under NSIG, under the Attorney General’s 
Guidelines on General Crimes, Racketeering Enterprise and Terrorism Enterprise 
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Investigations (May 30, 2002), or under other guidelines issued by fee Attorney 
General 

C. PROHIBITION ON COMMITMENTS OF nMMUNITY BY THE FBI 

He FBI does not have any authority to make any promise or commitment that would 
prevent the government from prosecutii^ a Confidential Human Source for criminal 
activity that is not auliiorizod pursuant to Section V below or tliat would limit the use of 

any evidence by diegovemmentrwithout the prior written approval of the FPO that has 

primary jurisdiction to prosecute the Confidential Human Source for such criminal 
activity. An FBI Agent must exercise due diligence to avoid giving any person the 
erroneous impression that he Or she has any such authority. 

D. MAINTAINING CONFIDENTIALITY 

1. Obligation 

DOJ Personnel have an obligation to maintain as confidential the identity of any 
Confidential Human Source. Consistent with that obligalion, DOJ personnel sliall 
not disclose the identity of a Confidential Human Souice or in formation that 
Source has provided that would have a tendency to identify the Source unless 
disclosure is appropriate under one of the exceptions referenced below in 
paragraph D (4). 

2 . Security of Material 

If the FBI provides DOJ personnel with any material containing: 

a. die identity of a ConQdential Human Source; 

b. information that may possibly identify the Source; or 
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c, information that the Source has provided; 

such material must be secured in a manner consistent with its security markings or 
classifications, when not in the direct care and custody of DOJ personnel. 

3. Continuing Obligation 

DOJ persotmel have a continuing obligation after leaving employment with the 
Department of Justice to maintain as confidential the identity of any Confidential 

Human Source and the information that Source provided, unless disclosure is 

appropriate imder one of the exceptions referenced below in paragraph D (4). 

4. Exceptions 

a. Notwithstanding paragraph I (D) {!), DOJ personnel may make 

appropriate disclosures: 

i lo FBI Agents who need to know' the identity of the Source in order 
to perform their official duties, How'ever, an FPO must coordinate 
with die FBI Agent directing tire Source to obtain the required 
approval of the FBI-S AC or his or her designee prior to such 
disclosure; 

ii. to other law enforcement, intelligence, immigration, diplomatic, 
and military officials who need to know the identity to perform 
their official duties, subject to the prior approval of Che FBI-SAC 
or his or her designee; 

iii. when the Contidendal Human Source has agreed to testify in a 
grandjury or judicial proceeding. 
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b. All DOJ personnel must disclose the identity of a Confidential Human 
Source, and the information tha Source has provided, when required by 
court order, law, regulation, these Guidelines or other Department of 
Justice policies. 

5. Disclosures to Confidential Human Sources 

DOJ personnel must exercise due diligence to avoid disclosing any confidential 
investigative information to a Confidential Human Source fe.g. . informatibh 
relating to electronic surveillance, search warrants, indictments and other charging 
documents, or the identity of other actual or potential infonriants), other than what 
is necessary and ^ropri^e for operational reasons. 

E. EXCEPTIONS AND DISPUTE RESOLUTION 

1 . Whenever an FBI SAC, a CFP, or the designee of an FBI SAC or CFP, believes 
that extraordinary circumstances exist that warrant an exception to any provision 
of these Guidelines, or whenever diere is a dispute between or among entities 
(other than a dispute with the Assistant Attorney General (AAG) of either the 
Criminal Division or National Security Division of the Department of Justice) 
regarding these Guidelines, an exception must be sought from, or the dispute shall 
be resolved by, the AAG for the Criminal Division or the National Security 
Division (whichever is appropriate) or his or her designee. 

2. Whenever there is a dispute with the AAG for either the Criminal Division or 
National Security Division of the Department of JusUce, such dispute shall be 
resolved by the Deputy Attorney General or his or her designee. 
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3, The Deputy Attorney General, or his or her designee, shall hear appeals, if any, 
from decisions of the Assistant Attorneys General of the Criminal Division and 
the National Security Division. 

4, Any exception granted or dispute resolved pursuant to this paragrr^h shall be 
documented in the FBFs files. 

F. RIGHTS OF THIRD PARTIES 

Nothingin these Guidelines is intended to create ordoes create an enfoTceable legal ri^ 

or private right of action by a Confidential Human Source or any other person. 

G. COMPLIANCE 

1 . Within 60 days of the approval o f these Guidelines by the Attorney General, the 
FBI shall submit an implementation plan to the respective Assistant Attorneys 
General for the Criminal Division and the National Security Division of the 
Department of Justice for review. The plan must address all the requirements 
imposed upon the FBI by these Guidelines, 

2. Within 60 days of the approval of these Guidelines, the FBI in conjunction with 
the Criminal Division of the Department of Justice, shall establish a Human 
Source Review Committee to perform the functions set forth in Section m (A) 
below. 

3 . Within 60 days of the approval of these Guidelines, each FPO shall designate one 
or more supervisory FPO Attorneys to serve as “Confidential Human Soiuce 
Coordirtators,” whose duties shall include: 

a. coordinating the rosporrsibilities of the FPO under these Guidelines; 
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b. serving as a point of contact for the FBI for all matters pursuant to these 
Guidelines; and 

c. approving matters pursuant to these Guidelines on behalf of the FPO when 
no other FPO Attorney has been assigned or wfien the assigned FPO 
Attorney is unavailable. 

4, Each CFP and FBI-SAC shall implement comprehensive periodic training of its 
respective personnel regarding these Guidelines. 

5, Each CFP .shall coordinate with the appropriate FBI SAC to develop procedures to 
maximize the accessibility and availability of the FPO’s Confidential Human 
Source Coordinators. 

II. VAI TDATION OF A CONFinFNTTAT, HUMAN SOURCE 
A. INITIAL VALIDATION 
1. Genera! 

All F'BI Confidential Human Sources must be subjected to the validation process 
as provided in these Guidelines and other FBI policies. 

1 . Time Limits 

The FBI, in consultation with the Assistant Attorneys General of the Criminal 
Division and the National Security Division of the D^artmmt of Justice, shall 
establish reasonable time Umits for subjecting a Source to the Initial Validation 
process that are compatible with these Guidelines and other FBI policies. 
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3. Required Information 

In opening a Confidential Human Souree, an FBI Agent shall document 

information pertaining to that Source and forward it to an ^propri^e FBI 

Supervisor for an Initial Validation. At a minimum, an FBI Agent shall provide 

the following information to facilitate the Initial Validation process: 

a. basic identi^ng information that establishes the person’s true identity, or 
the FBI’s elloirts fo establish the indivi3iiai’.s true id^tity; 

b. a photograph of the person (when po.ssible); 

c. whether the person has a criminal history, is reasonably believed to be the 
subject or target of a pending criminal investigation, is under arrest, or has 
been charged in a pending prosecution; 

d. the person's motivation for providing information or assistance, including 
any consideration sought from the government for this assistance; 

e. any promises or benefits, and the terms of such promises or beirefits, th^ 
are given a Confidential Human Source by the FBI, FPO or any other law 
enforcement agency (if known, after exercisiirg reasonable effoHsj; and 

f. airy other informatiotr that is required to be documented in the 
Confidential Human Source’s file pmsuant to these Guidelines and FBI 
policies, including but not limited to, the instmetions provided to the 
Confidential Human Somce. 
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B. INSTRUCTIONS 

1, In opening a Confidential Human Source, at least one FBI Agent, along with one 
additional Agent or other government official present as a witness, shall review 
with the Confidential Human Source instructions as required by these Guidelines 
and other FBI policies. At a minimum, these instructions must indicate that: 

a. infotmation provided by die Confidential Human Source to the FBI must 

betrmhftil; 

b. the Confidential Human Source’s assistance and the information provided 
are entirely voluntary; 

c. the United States Government will strive to protect the Confidential 
Human Source’s identity but cannot guarantee that it will not be divulged; 

d. the Confidential Human Source must abide by the instructions of the FBI 
and must not take or seek to take any independent action on behalf of the 
United States Goveriunent. 

2, The following additional instructions shall also be reviewed with a Confidential 
Human Source if applicable to the particular circumstances of the Confidential 
Human Source: 

a. The FBI on its own cannot promise or agree to any immunity firom 

prosecution or other consideration by a FPO, a state or local prosecutor, or 
a Court in exchange for the Confidential Human Source’s cooperation, 
because the decision to confer any such benefit lies within the excli^ive 
discretion of the FPO and the Court. However, the FBI will consider (birf 
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not necessarily act upon) a request by the Confidential Human Source to 
advise the ^propriate FPO, the state or local prosecutor, or Court of the 
nature and extent of his or her assistance to the FBI;* 

h. The Confidential Human Source has not been authorized to engage in any 
criminal activity and has no immunity from prosecution for any 
unauthorized criminal activity;’ 

c; The Confidenlial HuiHaH Source is Kor an employee of the United States 

Government and may not represent bitnself or herself as such;* 

d. The Confidential Human Source may not enter into any contract or incur 
any obligation on behalf of the United States Government, except as 
specifically instmeted and approved by the FBI;’ 

e. The FBI cannot guarantee any rewards, payments, or other compensation 
to the Confidential Human Source; 


* This instruction should be provided if there is any apparent issue of criminal liability or 
penalties that relates to the Confidential Human Source. 

’ This instmclion should be provided to any Confidaitial Human Source who is not 
authorized to aigage in otherwise illegal activity. See paragraph V (B)(3) for instructions that 
must be provided to a Confidential Human Source who is, in fact, authorized to engage in 
otherwise illegal conduct. 

*This instruction should be provided to all Confidential Hiunmi Sources except under 
those circumstances where the Source has previously been, and continues to be, otherwise 
employed by die United States Government. 

’This instiuction should be provided to all Confidential Human sources except under 
those circumstances where the Source is otherwise authorized to enter a contract or incur an 
obligation on the behalf of the United States. 
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f. In the event that the Confidential Human Source receives any revrards, 
payments, or other compensation from the FBI, the Source is liable for any 
taxes that may be owed; md 

g. No promises or commitments can be made, except by the United States 
Department of Homeland Security, regarding die alien status of any person 
or the light of any person to enter or remain in the United States. 

3, lire content and meaning of each of the foregoing instructions must be clearly 
conveyed to the Confidential Hmnan Source, Immediately after these instructions 
have been given, the FBI Agent shall reqirire die Confidential Human Source to 
acknowledge his or her receipt and understanding of the instructions. The FBI 
Agent, and the additional Agent or other government official present as a witness, 
shall document that the instructions were revieived with the Confidential Human 
Source and that the Source acknowledged the instructions and his or her 
understanding of them. As soon as practicable thereafter, an FBI Superrisor shall 
review and, if warranted, approve the documentation. 

4. The instruction and documentation procedures shall be repeated to the 
Confidential Human Source whenever it appears necessary cr prudent to do so, 
and, in any event, at least annually. 


This instruction should be prorided ifthereisany apparent issue of immigration status 
that relates to the Confidential Human Source. 
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C. ANNUAL VALIDATION REVIEW 

1 . Each Confidential Human Source’s file shall be reviewed at least annually 
consistent with these Guidelines and other FBI policies. 

2. The FBI shall establish procedures to ensure that all available information that 
might materially alto a prior validation assessment, including, but not Ihnited to, 
information pertaining to unauthorized illegal activity by the Confidential Human 
Source, is promptly reported to Ml FBI Supervisor and then recorded and 
maintained in the file of the Confidential Human Source. 

III. SPECTAL APPROVAL REQUIREMENTS 
A. DEFINED CATEGORIES OF SOURCES 

I. Required Early Approval 

Within 60 days of utilizing a Confidential Human Source who meets any of the 
following definitions, tlie FBI must seek written approval, in accordance with tho 
relevant provisions set forfii in paragraph ni (AX3) below, for the continued use 
of the Source unless an FFO Attorney has existing oversight of a Source because 
the Source has agreed to testify in a federal criminal prosecution: 

a. “Senior Lead^ship Source” — a Confidential Human Source as defined in 
para^aph I (B)(8), above; 

b. “Privileged or Media Source” - A Confidential Human Source who is 
under the obligation of a legal privilege of confidentiality or affiliated ivith 
the media; 
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c. “High-Level Government or Union Source” - A Confidential Human 
Source as defined in paragraph I (B)(9), above. 

2. Long-Term Sources 

When a Confidential Human Source has been registered for more than five 
consecutive years, and to the extent such a Source remains open, every five ye^s 
thereafter, the FBI must seek written approval, in accordance with the relevant 
provisions set forth in paragraph HI (AX?) below, for the continued use of the 
Source. 

3. Approval Process 

All FBI requests seeking approval for the continued use of a Confidential Human 
Source who meets any of the definitions set forth in paragraphs HI (A)(1) & (2) 
above, except those Sources providing information for use in an international 
tertorism investigation, national security investigation, or otiier activity under 
NSIG, shall be reviewed and determined by a Human Source Review Committee 
(HSRC). 

a. Composition of the HSRC - - At least one HSRC shall be established by 

the FBI and the Criminal Division of the Department of Justice. The 
Chairperson of each HSRC shall be an FBI Agent at or above the level of 
Deputj' Assistant Director (or its equivalent). The membership of each 
HSRC shall include; two FBI Agents, and two attorneys from fhe FBI’s 
Office of General Counsel, as designated by the Chaiiperson; and five 
FRO Attorneys designated by the AAG for the Criminal Division. One of 
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the five FPO Attorneys shall be a Deputy AAG fi^om the Criminal 
Division, and at least two of the remaining FPO Attorneys shall each be 
from a U.S. Attorney’s Office and have relevant experience in organized 
crime mattss. In addition, an FPO Attorney designated by tlie Assistant 
Attorney General for National Security shall be a member of the HSRC, 
hut shall not be considered to be a voting member for purposes of 

determining whether continued use of a Source under -review should be 

approved. 

b. Access to FBI Information - - During the approval process, the HSRC 
shall have access to all relevant FBI information pertaining to the use of 
the Confidential Human Source under consideration, including any Aimual 
Validation Reports. However, the identity of the Confidential Human 
Source will not be disclosed to the HSRC unless the Chairperson of the 
HSRC determines that compelling reasons exist to warrant such a 
disclosure. 

c. Time Limit - - The HSRC approval process shall be completed no more 
than 45 days after the FBI has submitted a request seeking approval for the 
continued itse of a Confidential Human Source. While the request is 
pending with the HSRC, the FBI shall be permitted to continue to utilize 
the Confidential Human Source. 


19 



221 


d Notice to FPO - - After a final decision has been made by the HSRC, the 
HSRC shall consider whether to provide notice of the decision to any 
appropriate FPO. 

e. Disputes - - The HSRC shall recommend approval of the continued use of 
a Source only upon reaching a consensus, provided tiiat whenever the FBI, 
an FPO, or a HSRC Member disagrees with the final decision of the 
HSRC, it may seek review and reconsideration of thatdecision pursuant to 
the Exceptions and Dispute Resolution section, par^raph I (E) above. 
While the dispute is pending resolution, the FBI shall be permitted to 
continue to utilize the Confidential Human Source. 

f. Sources Providing Information for Use in Intamational Terrorism 
fiivesrigations. National Security Invesrigations, or Other Activities under 
NSIG - - No Confidential Human Source who is providing information 
for use in international terrorism investigations, national security 
investigations, or other activities under NSIG shall he referred to the 
HSRC for review. Instead, the FBI shall provide notice to the Nrdional 
Security Division within 60 days of FBI Headquarters’ approval ofthe 
continued itse of any such Confidential Hmnan Source who is subject to 
the enhanced review provisiorts of the FBI’s Confidential Hirman Source 
Validation Standards Manual. Confidential Human Sources who meet any 
of the defrrritions set forth in paragraphs 111(A)(1) & (2) shall be subject to 
enhanced review. The Assistant Attorney General for National Security 
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shall designate FPO Attorneys to review the notices and associated 
information pursuant to the following process: 

i. Upon request by ttie designated FPO Attorney, the FBI shall make 
available at FBI Headquarters to the designated FPO Attorney 
Validation Reports regarding the Confidential Human Source. If 
the Validation Reports do not permit the FPO Attorney to conduct 
- ameaning&l analysis of the propriety of continuing to usethe 
ConSdential Human Source, the FPO Attorney may'ask for 
additional information regarding the Confidential Human Source. 
The identity of the Confidential Humm Source shall not be 
disclosed to the designated FPO Attorney unless the Assistant 
Director or a Deputy Assistant Director of the Division that is 
utilizing the Confidential Human Source determines that 
compelling reasons exist to warrant such a disclosure. With the 
exception of a request for the identity of the Confidential Human 
Source, all requests by the FPO Attorney for further information 
pertmiing to a Confidential Human Source shall be satisfied within 
a reasonable period of time. Failure to provide such information 
maybe grounds for the National Security Division to recommend 
that the Deputy Attorney General disapprove continued use of the 
Confidential Human Source. If the Director of tlic FBI and. the 
Assistant Attorney General for National Security do not agree 
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whether information sought is reasonably necessary in order for the 
FPO Attorney to conduct a meaningful analysis of the propriety of 
continuing to use the Confidential Human Source, any such dispute 
shall be resolved by the Deputy Attorney General. 

The designated FPO Attorney may consult with other designated 
FPO Attorneys and with the Assistant Attorney General for 
■ National Secuntyconcefning the con^^ted usc of the Coufidentiaf 
Human Source. If the Assistant Attorney General for National 
Security does not object to the FBI’s continued use of the 
Confidential Human Source, no further action shall be taken. If the 
Assistant Attorney General for National Security objects to the 
FBI’s continued use of the Confidential Human Source, the 
Assistant Attorney General shall forward a recommendation to the 
Deputy Attorney General tliat continued use of the Confideirtial 
Human Source be disapproved. While the dispute is pending 
resolution before the Deputy Attorney General, the FBI shall be 
permitted to continue to utilize the Confidential Human Source. 
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B. FEDER.'VL PRISONERS, PROBATIONERS, PAROLEES, AND SUPERVISED 

RELEASEES 

1 . Consistent with extant Department of Justice requirements, the FBI must receive 
the approval of the Criminal Division’ s Office o f Enforcement Operations 
("OEO") prior to utilizing as a Confidential Human Source an individual who is in 
the custody of the United States Marshals Service or the Bureau of Prisons, or 
who is under Bureau of Prisons supervision. See U.S.A.M. § 9-21.050. 

2. Prior to utilizing a federal probationer, parolee, or supervised releasee as a 
Confidential Human Source, an FBI Supervisor shall determine whether the use of 
that person in such a capacity would violate the tenns and conditions of the 
person’s probation, parole, or supervised release. Ifthe FBI Supervisor has reason 
to believe that it would violate such terms and conditions, prior to using the 
person as a Confidential Human Source, the FBI Supervisor or his or her designee 
must obtain the permission of a federal probation, parole, or supervised release 
official with authority to grant such permission, which permission ^all be 
documented in the Confidraitial Human Source’s files. If such permission is 
denied or it is inappropriate for operational reasons to contact the appropriate 
federal official, the FBI rtiay seek to obtmn authorization for the use of such 
individual as a Confidential Human Source from the Court then responsible for 
the individual’s probation, parole, or supervised release, provided that the FBI 
first consults with the FPO for that District. 

3 . If an FPO is p articip^ing in the conduct of an investigation by the FBI in which a 
federal probationer, parolee, or supervised releasee would be utilized as a 
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Confidential Human Source or would be working with a federal probationer, 
parolee, or supervised releasee in connection with a prosecution, the FBI shall 
notify the FPO Attorney assigned to the current matter prior to using the person as 
a Confidential Human Source. 

CUKRENT OR FORMER PARTICIPANTS IN THE WITNESS SECURITY 

PROGRAM 

1 . Consistent with extant Department of Justice requirements, the FBI must receive 
tfie approval of.OEO and the sponsoring FPO Attorney (or his or her successor) 
prior to utilizing as a Confidential Human Source a current or former participant 
in the Federal Witness Security Program, provided further that the OEO will 
coordinate such matters with the United States Marshals Service, Ssg U.S.A.M. § 
9-21.800. 

2. If an FPO is participating in the conduct of an investigation by the FBI in which a 
current or former participant in the Witness Security Program would be utilized as 
a Confidential Human Source or would be working with a current or former 
participant in the Witness Security Program in coimection with a prosecution, the 
FBI shall notify the FPO Attorney assigned to the matter prior to using the person 
as a Confidential Human Source. 

STATE OR LOCAL PRISONERS, PROBATIONERS, PAROLEES, OR 

SUPERVISED RELEASEES 

1. Prior to utilizing a state or local prisoner, probationer, parolee, or supervised 
releasee as a Confidential Human Source, an FBI Supervisor shall determine 
whether the use of that person in such a capacity would violate the terms and 
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conditions of the person's incarceration, probation, parole, or supervised release. 

If the FBI Supervisor has reason to believe that it would violate such terms and 
conditions, prior to using the person as a Confidential Human Source, an FBI 
Supervisor or his or her designee must obtain the permission of a state or local 
prison, probafion, ptffole, or supervised release official with authority to grant 
such permission, which p^mission shall be documented in tiie Confidential 

Hihfian Source’s fileSt IfStieh pemiisston is demedoritrsinappropriatefor 

operaliorial reasons to contact the appropriate state or local official, the FBI may 
seek to obtain authorization for the use of such person as a Source from the state 
or local court then responsible for the person’s incarceration, probation, parole, or 
supervised release. 

2. If an FPO is participating in the conduct of an investigation by the FBI in which a 

state or local prisoner, probationea, parolee, or supervised releasee would be 
utilized as a Confidential Human Source or would be working with a state or local 
prisoner, probationer, parolee, or supervised releasee in connection with a 
prosecution, the FBI shall notify the FPO Attorney assigned to the matter prior to 
using the person as a Confidential Human Source. 

E. FUGITIVES 

1 . Except as provided below, an FBI Agent shall not initiate communication with a 
current or former Confidential Human Source who is a fugitive, 

2. An FBI Agent is permitted to co mmunicate with a current or former Confidenfial 
Human Source who is a fugitive: 
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a. if the fugitive Source initiates the communication; 

b. if the communication is part of a legitimate effort by the FBI to arrest the 
fugitive; or 

c. if approved, in advance whenever possible, by a Supervisor of any federal, 
state, or local law enforcement agency that has a wanted record for the 
individual in the NCIC and, in the case of a federal warrant, by the FPO 

- for the issuii^ Distriet; 

3. An FBI Agent who communicates with a Confidential Human Source who is a 

fugitive must promptly report such communication to the appropriate federal, state 
or local law enforcement agency, and any other law enforcement agency having a 
wanted record for the individual in the NCIC, and must document those 
communications in the Confidential Human Source’s files. 

IV. RESPONsrBir.mES regarding 
CONFIDENT! A l, HHIVf AN SOURCES 

A. NO INTERFERENCE WITH AN INVESTIGATION OF A CONFIDENTIAL 
HUMAN SOURCE 

DOJ personnel shall not interfere with or impede any criminal investigation or arrest of a 
Confidential Human Source. DOJ personnel shall not reveal to a Confidential Human 
Source any information relating to an investigation of the Soinrce, including confirming or 
denying die existence of such an investigation, unless authorized to do so by the Chief 
F ederal Prosecutororhisor her designee, after consultation with the appropriate FBI 
SAC or Hs or her designee. 
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B, PROHIBITED TRANSACTIONS AND RELATIONSHIPS 

1 . DOJ personnel directing or overseeing the direction of a Confidenhal Human 
Source shall not: 

a exchange gifts with a Confidential Human Source; 
b. provide the Confidential Human Source with anything of more than 
nominal value; 

c; receive anything of more than nominal value- from a Confidential Human 

Source; or 

d, engage in any business or financial transactions with a Confidential 
Human Source. 

2. Unless authorized pmsuant to paragraph fV (B)(3) below, any exception to this 
provision requires the written approval of an FBI Supervisor, in advance 
whenever possible, based on a finding by die FBI Supervisor that the event or 
transaction in question is necessary and appropriate for operational reasons. This 
written finding shall be maintained in die Confidential Human Source’s files. 

3. DOJ persotmel directing or overseeing the direction of a Confidential Human 
Source shall not socialize vith that Source, except to the extent necessary and 
^propriate for operational reasons 

' 4- If an FPO is participating in the conduct of an investigation that is utilizii^ an FBI 

Confidential Human Source or working with a Confidential Human Soutce in 
cormection with a prosecution, the FBI shall provide wniden notification to the 
FPO Attorney assigned to the matter, in advance whenever possible, if the FBI 
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approves an exception under paragraph IV (B) or if an FBI Agent socializes with a 
Confidential Human Source in a manner not permitted under paragraph IV(B)(2) 
&(3). 

MONETARY PAYMENTS 

1. General 

Monies that (he FBI pays to a ConQdcntial Human Source in the form of fees and 
rewards shall he eohntiensurate ■mth the'valac^ as determined by the PBT of the ' 
information or assistance the Source provided to the FBI. The FBI’s 
reimbursement of expenses incurred by a Confidential Human Source shall be 
based upon actual expenses incurred, except that relocation expenses may be 
made based on an estimate of the expenses. 

2. Prohibition Against Coatiagent Payments 

Under no circumstances shall any paymtuits to a Confidential Hmnan Source be 
contingent upon the conviction or punishment of any individual. 

3. Approval for Payments 

The FBI shall estabUsh a written delegation of ^thority for approval of payments 
to Confidential Human Sources. The delegation of authority shall establish the 
level of approval required when single payments, aggregate annuM payments, and 
total aggregate payments meet or exceed specific threshold amounts. The 
threshold amounts and approval authority are subject to periodic review and 
amendment as deemed appropriate by the FBI Director. 
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4. Documentatian of Payment 

The payment of any FBI funds to a Confidential Human Source shall be witnessed 
by at least one FBI Agent md another government official. In the event of 
extraordinary' circumstances that must be documented in the Source’s file, only 
one witness shall be required. Immediately after receiving a payment, the 
Confidential Human Source shall be required to sign or initial, and date, a written 
receipt.” At the time of the payment; die FBTAgcnt or oth^govetuineuf official 
shall advise the Confidential Human Source that the monies niay be taxable 
income that must be reported to appropriate tax authorities. Thereafter, the FBI 
shall documeut the payment and the advice of taxability in the FBI’s files. The 
documentation of payment shall specify whether the payment is for services or 
expenses. 

5. Accounting and Reconciliation Procedures 

The FBI shall establish accounting and reconciliation procedures to comply with 
tiicse Guidelines. The FBI procedures shall ensure that the FBI accounts for all 
funds paid to a Confidential Human Source subsequent to the issuance of these 
Guidelines. 

6. Coordination with Prosecution 

If an FPO Attorney is participating in the conduct of an investigation or 
prosecution that is utilizing an FBI Confidential Human Source who is expected 

” The Confidential Human Source may sign or initial the written receipt by using a 
pseudonym which has been previously approved and documented in the Source’s files and 
designated for use by only one Confidential Human Source. 
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to testify, the FBI shall coordinate with the FPO attorney, in advance if 
practicable, any payment of monies to the Confidential Human Source pursuant 
to paragraph rV(C)(3) above. If the payment is to be made for services and if the 
FI’O Attorney objects to the payment, no payment will be made until the dispute 
has been resolved in accordance witli Section I. E. above. 

V. AUTHORIZATTON OF OimRViTSE W T FOAI, AeTIVITY 

A. GENERAL PROVISIONS 

1 , The FBI shall not authorize a Confidential Human Source to engage in any 
activity that otherwise would constitute a criminal violation under federal, state, 
or local law if engaged in by a person acting without authorization, except as 
provided in the authorization provisions in paragraph V(B) below. 

2 . The FBI is never permitted to authorize a Confidential Human Source to: 

a. participate in any act of violence except in selTdefense;*^ or 

b. participate in an act designed to obtain information for the FBI that would 
be unlawful if conducted by a law enforcement agent te.g.. breaking and 
entering, illegal wiretapping, illegal opening or tampering with the mail, or 
trespass amounting to an illegal search). 

B. AUTHORIZATION PROCEDURES 
I. Written Authorization 

'^The Source may take reasonable meastrres of self-defense in an emergency to protect bis 
or her own life or the lives of others against wroi^ful force. 
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a. Tier 1 Otherwise Illegal Activity must be authorized by an FBI SAC and 
the appropriate CFP, in advance and in writir^ for a specified period, not 
to exceed 90 days, except that, with respect to all international terrorism 
investigations, national security investigations, or other activities under 
NSIG, upon request of the FBI and at the discretion of the rqrpropriate 
CFP, the Otherwise Illegal Activity may be authorized for a period of up to 

oneyear: " " " " " " 

b. Tier 2 Othsawise Illegal Activity must be authorized by an FBI SAC in 
advance and in writing for a specified period, not to exceed 90 days. 

c. The written authorization by the FBI SAC and/or CFP of Otherwise Illegal 
Activity shall be as narrow as reasonable unda' the circumstances as to the 
unlawful activity’s scope, geographic area, duration and other related 
matters. 

d. For purposes of this paragraplr, excent with respect to all international 
terrorism investigations, national security investigations, or other activities 
under NSIG, the "appropriate Chief Federal Prosecutor" is the CFP that: 

i. is participating in the conduct of an investigation by the FBI that is 
utilizing the Confidential Human Source or is working with the 
Confidential Human Source in cormection with a prosecution; 

ii. would have primary jurisdiction to prosecute the Otherwise Illegal 
Activity that would constitute a violation of federal law; or 
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iii. is located where the Otherwise Illegal Activity is to occur, and it 
only constitutes a violation of state or local law. 
e. With respect to all intem^iona! terroiisni investigations, national security 
investigations, or other activities undo' NSIG, the appropriate Chief 
Federal Prosecutor is the AAG of the NSD, or designee. Witliin 60 days 
alter these Guidelines are approved by the Attorney General, the AAG of 

'the NSD shall identify designees for purposesof this paragraph, which 

may include DOJ personnel outside the NSD. 

Z. Findings 

a. The FBI SAC and the CFP who authorize the Otherwise Illegal Activity 
must make a finding, which shall be documented in the Confidential 
Human Source’s files, that the illegal activity is: 
i. necessary either to - 

A. obtain information or evidence essential for the success of 
an investigation that is not reasonably available without 
such activity, including circumstances in which the 
Confidential Human Source must engage in the ill^al 
actiWty in order to maintain his credibility and thereby 
obtain the information or evidence, or 

B. prevent death, serious bodily injuiy, or significant damage 
to property, and 
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ii. that the benefits to be obtained from the Confidential Human 
Source’s participation in the CXherwise Illegal Activity outweigh 
the risks. 

b. In making these findings, the FBI SAC and the CFP shall consider, among 
other things: 

i. the importance of the investigation; 

iii the likelihood that the infbrmffiidn or evidence sou^t wilt be 

obtained; 

iii. the risk that the Confidential Human Source might misunderstand 
or exceed the scope of his authorization; 

iv. the extent of the Confidential Human Source’s participation in the 
Otherwise Illegal Activity; 

V. the risk that the FBI will not be able to closely monitor the 

Confidential Human Source’s participation in the Otherwise Illegal 
Activity; 

vi; the risk of violence, physical injury, property damage, or financial 
loss to the Confidential Human Source or others; and 
vii. the risk that the FBI will not be able to ensure that fiie Confidential 
Human Source does not realize undue profib from his or her 
participation in the Otherwise Illegal Activity. 
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3. Instructions 

a. If a Confidential Human Source is authorized to engage in Otherwise 

Illegal Activity, at least one FBI Agent, along with one additional 
government official present as a witness, shall review with the 
Confidential Human Source written instractions that: 

i. the Confidential Human Source is authorized only to engage in the 
spesiific conduct set forth in the' written authorization and not in 
any other illegal activity {the Chief Federal Prosecutor’s written 
authorization should be read to the Confidential Human Source 
unless it is not feasible); 

ii. the Confidential Human Source’s authorization is limited to the 
time period specified in the written authorization; 

iii. under no circumstance may the Confidential Hmnan Source: 

A. participate in an act of violence (except in self-defense); 

B. participate in an act designed to obtain information for the 
FBI that would be unlawdiil if conducted by a law 
enforcement agait te.g. . breaking and entering, illegal 
wiretapping, illegal opening or tampering v/ith the mail, or 
trespass amounting to an illegal search); 

C. If aonUcable : participate in an act that constitutes 
obstmctLon of justice te.g,, petjuty, witness tampering. 
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witness intimidation, oitrapment, or the fabrication, 
alteration, or destruction of evidence); 

1^- If applicable : initiate or instigate a plan or strategy to 
commit a federal, state, or local offense; 
iv. if the Confidential Human Source is asked by any person to 

participate in any illegal activity other than the specific conduct set 
forth in thcwritten authorization, or learns erf plans to engage in 
such illegal activity, the Source must immediately report the matter 
to the FBI Case Agent; and 

V. participation in any illegal activity other than the specific conduct 
set forth in the written amhorization could subject the Confidential 
Human Source to criminal prosecution, 
b. Immediately after these instructions ha^^ been given, the Confidential 
Human Source shall be required to sign or initial, and date, a written 
acknowledgment of the instructions.*^ ff Uie Confidential Human Source 
refuses to sign or initial the written acknowledgment, the FBI Agent, and 
the additional Agent or other government official present as a witness, 
shall document that the instructions were reviewed with the Confidential 
Human Source and that the Source acknowledged the instructions and his 


^ ITie Confidential Human Source may sign or initial die written acknowledgment by 
using a pseudonym w'hich has been previously approved and documented in the Confidential 
Human Source’s files and designated for use by only one Confidential Human Souice, 
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or her understanding of them. As soon as practicable thereafter, an FBI 
Supervisor shall review and, if warranted, approve the documentation. 

4. Brecautionaty Measures 

Whenever the FBI has authorized a Confidential Human Source to engage in 

Otherwise Illegal Activity, the FBI must lake all reasonable steps to; 

a. monitor closely the activities of the Confidential Human Source; 

b. minimize the adverse effect of the Otherwise Hlegai Activity on innocent 
persons; and 

c. ensure that the Confidential Human Source does not realize undue profits 
fi-om his or her participation in the Otherwise Illegal Activity. 

5. Suspension of Authorization 

Whenever the FBI cannot, for legitimate reasons unrelated to the Confidential Human 
Source’s conduct te.a. . unavailability of the Case Agent), comply with the precautionary 
measures described above, it shall immediately: 

a. suspend the Confidential Human Source’s authorization to engage in 
Otherwise Illegal Activity until such time as the precautionary measures 
can be comp lied with; 

b. inform the Confidaitial Human Source that his or her authorization to 
engage in any Otherwise Illegal Activity has been suspended until that 
time; and 

c. document these actions in the Confidential Human Source’s files, 
ft. Revocation of Authorization 
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a. If an FBI Agent has reason to believe that a Confidential Human Source 
has failed to comply with the terms of the authorization of Otherwise 
Illegal Activity, the FBI Agent shall immediately: 

i. revoke the Confidential Hum^ Source’s authorization to engage in 
Otherwise Illegal Activity; 

ii. inform the Confidential Human Source that he or she is no longer 

atithorizcd to engage in'any tDterwise iliegai Activity; 

iii. comply with the notification requirement of paragr^h VI (B) 
below; 

iv. determine whether the Confidential Human S ource should be 
closed pursuant to Section VB; and 

V. document these actions in the Confidential Human Source’s files. 

b. Immediately afler the Confidential Hurnan Source has been informed tliat 
he or she is no longer authorized to engage in any Otherwise Illegal 
Activity, the Confidential Human Source should sign or initial, and date, a 
written acknowledgment that he or she has been informed of this fact.” If 
the Confidential Human Source refuses to sign or initial the written 
acknowledgment, the FBI Agent who informed the Confidential Human 
Source of the revocation of authorization shall document the refusal, and 
the source’s oral acknowledgment of the information if such oral 

” The Confidential Human Source may sign or initial the written acknowledgment by 
using a pseudonym which has been previously approved and documented in the Confidential 
Human Source’s files and designated for ttse by only one Confidential Human Source. 
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acknowledgment is provided. As soon as practicable thereafter, an FBI 
Supervisor shall review the written acknowledgment or documentation of 
refiisal. 

Renewal and Expansion of Authorizadon 

a. if the FBI seeks to rc-authorize any Confidential Human Source to engage 
in Otherwise Illegal Activity afler the expiration of the authorized lime 

" pendd; of aftWrcvocatidn ofaulhortzariorL, the I^I must first COfflply^OT 

the procedures set forth above in paragraphs V(B)(l)-(3). 

b. If the FBI seeks to expand in any material way a Confidential Hinnan 
Source’s authorization to engage in Ofiierwise Illegal Activity, the FBI 
must first comply with the procedures set forth above in paragraphs V 
CB)(1^(3). 

Emergency Authorization 

a. In exceptional circumstances, an FBI SAC and the appropriate CFP may 
orally authorize a Confidential Human Source to engage in Tier 1 
Otherwise Illegal Activity without complying with the documentafion 
requirements of paragraphs V (BXl)-(3) above, when they each determme 
that a highly significant and unanticipated investigative opportunity would 
be lost w'ere the time taken to comply with these documentation 
requirements, and that the circumstances support a finding required 
pursuant to paragraph V (B)(2). In such an event, the documentation 
requirements, as well as a written justification for the oral authorization. 
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shall he completed within 72 hours or as soon as practicable following the 
oral ^proval and maintained in the Confidential Human Source’s files, 
b. In extraordinary circumstoices, an FBI SAC may orally authorize a 

Confidential Human Source to engage in Tier 2 Otherwise Illegal Activity 
without complying with the documentation requirements of parapaphs 
V(B)(1)-(3) above when he or she determines that a highly significant and 

mrairtioipateditivBBtigativeopportunity'wouldhe lost were*the time tak^ 

to comply with these reqiurements. In such an event, the documentation 
requirements, as well as a written justification for the oral authorization, 
shall be completed within 72 hours or as soon as practicable following the 
oral ^proval and maintained in the Confidential Human Source’s files. 
Designees 

The FBI SAC and Bie CFP may agree to designate particular individuals at file 
supervisory level in tlieir respective offices to carry out the approval functions 
assigned to them in Section V. 

Record Keeping Procedures 

a. The FBI shall maintain a file for each Confidential Human Source 
containing ali the written authorizations, findings and instructions 

• regarding Tier 1 Otherwise Illegal Activity, as required under Section 
V(B) of these Guidelines. 

b. At the end of each calendar year, the FBI shall report to the Assistant 
Attorneys General of the Criminal Division and the National Security 


39 



241 


Division the total number of times each FBI Field Office authorized a 
Confidential Human Source to engage in Otherwise lllegrd Activity, and 
the overall nationwide totals. 

c. If requested, the FBI shall provide to the Assistant Attorneys General of 
the Criminal Division arrd the National Security Division a copy of any 
written authorization, finding or instruction issued pursuant to Section 
V(B)- of these Guidelines^ 

VI. SPECIAL NOTIFICATION REQUIREMENTS 
A. NOTIFICATION OF INVESTIGATION OR PROSECUTION 

I. If an FBI Agent has reasonable grounds to believe that the alleged felonious 

activity of a current or former Confidential Human Source is, or is expected to 
become, the basis of a prosecution or investigatioir by an FPO or a state or local 
prosecutor's olfice, the FBI Agent must immediately notify a Confidential Human 
Source Coordinator or the assigned FPO Attorney of that individual’s status as a 
current or former Confidential Human Source. However, with respect to a former 
Confidential Human Source whose alleged felonious activity is, or is expected to 
become, the basis of a prosecution or investigation by a state or local prosecutor's 
office, no notification obligation shall arise unless the FBI Agent has reasonable 
grounds to believe that the Confidential Human Source's prior relationship with 
the FBI is material to the prosecutloa or investigation. 
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2. Whenever such a notification occurs, the Confidential Human Source Coordinator 
or the assigned FPO Attorney shall notify the CFP. The CFP and FBI SAC, with 
the concurrence of each other, shall notify any other federal, state or local 
prosecutor's office or law enforcejnent ^ency that is participating in the 
investigation or prosecution of the Confidential Human Source. 

B. NOTIFICATION OF UNAUTHORIZED ILLEGAL ACTIVITY 

1. If an FBI Agent has reasonable grounds to believe that a Crmfidential Human 

Source has engaged in unauthorized crimitral activity (other than minor traffic 
offenses), the FBI shall promptly notify a Confidential Human Source 
Coordinator or the assigned FPO Attorney, hr turn, the Confidential Human 
Source Coordinator or assigned FPO Attorney shall notify the following FPOs of 
the Confidential Human Source’s criminal activity and his or her status as a 
Confidential Human Source: 

a. the FPO in whose District the criminal activity primarily occurred, unless 
a state or local prosecuting office in that District has filed charges against 
the Confidential Human Source for the criminal activity and there is no 
basis for federal prosecution in that District; 

b. the FPO Attorney, if any, who is participating in the conduct of an 
investigation that is utilizing the Confidential Human Source or is working 
with the Confidential Human Source in connection with a prosecution; and 
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c. the FPO Attorney, if any, who authorized the Confidential Human Source 
to engage in Otherwise Illegal Activity pursuant to paragraph V(B) 
above.” 

2. Wlienever such notifications are provided, the Chief Federal Prosecutor(s) and the 
FBI SAC, widi the concurrence of each other, shall notify any state or local 
prosecutor’s office that has juri.sdiction over the Confidential Human Source’s 

crimiriaractivlty arid that has riot already filed charges against the Cdhfideiitial 

Human Sotuce for the criminal activity of the feet that the Confidential Human 
Source has engaged in such criminal activity. The CFP(s) and the FBI SAC(s) 
ate not required, but may with the concurrence of each other, also notify the state 
and local prosecutor’s office of fire person’s status as a Confidential Human 
Source. 

C. NOTIFICAITON REGARDING CERTAIN FEDERAL JUDICIAL 
PROCEEDINGS 

The FBI shall immediately notify an appropriate Confidential Human Source Coordinator 
or the assigned FPO Attorney whenever an FBI Agent has reasonable grounds to believe 
that: 

1. a current or former Confidential Human Source has been called to testify by the 
prosecution in any federal grand jury or judicial proceeding; 

2, the st^ements of a current or former Confidential Human Source have been, or 
will be, utilized by the prosecution in any federal judicial proceeding; or 

” Whenever such notifications to FPOs are provided, the FBI must also comply with the 
Annual Validation Review requirements described above in paragraph (n)(C)(2). 
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3 . an FPO Attorney intends to represent to a Court or j liiy that a current or former 
Confidential Human Source is or was a co-conspirator or other criminally 
culpable participant in any criminal activity. 

D. PRIVILEGED OR EXCULPATORY INFORMATION 

1. If an FPO is participating in the conduct of an investigation by the FBI that is 
utilizing a Confidential Human Source or working with a Confidential Human 

Source in cennection with a proSecufion; the FBI shall nbti^ the FPO^'A^ " 

assigned to the matter, in advance whenever possible, if the FBI has reasonable 
grounds to believe that a Confidential Human Source will obtain or provide 
inforaiation that is subject to, or arguably subject to, a legal privilege of 
confidentiality belonging to someone other than the Confidential Human Source. 

2. Whenever an FBI Agent knows or reasonably believes that acurrent or former 
Confidential Human Source has information that is exculpatory as to a target of a 
federal, state or local investigation, or as to a defendant (including a competed 
defendant) in a federal, stale or local case, the FBI Agent shall disclose the 
exculpatory information either to the assigned FPO Attorney that is participating, 
or had participated, in the conduct of the investigation or to a Confidential 
Human Source Coordinator. 

3. In turn, the assigned FPO Attorney or Confidential Human Source Coordinator 
shall disclose the exculpatory information to all affected federal, state and local 
authorities, hi the event the disclosure would jeopardize the security of a 
Confidential Human Source or seriously compromise an investigation, the FPO 
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Attorney or Confidential Human Source Coordinator shall refer the matter to the 
HSRC for consideration, except such matters with respect to an international 
terrorism investigation, national security investigation, or other activity under 
NSIG shall be referred to the AAG of the NSD or designee, 

E. LISTING A CONFIDENT IAL HUMAN SOURCE IN AN ELECTRONIC 
SURVEILLANCE APPLICATION 

I . The FBI shall riot name a Confidential Human Source as a named intercqitee or a 
violator in an affidavit in support of an application made pursuant to 1 8 U.S.C. S 
25 16 for an electronic surveillance order unless the FBI believes that; 

a. omitting the name of the Confidential Human Source from the aflfidavit 
would endanger that person's life or otherwise jeopardize an ongoing 
investigation; or 

b. the Confidential Hmnan Source is a bona fide subject of the investigation 
based on his or her suspected involvement in imauthorized criminal 
activity. 

- 2. In the event that a Confidential Human Source is named in an electronic 

surveillance affidavit under paragraph VI (E)(1) above, the FBI must inform the 
FPO Attorney making the ^plication and the Court to which the application is 
nlade of the actual status of the Confidential Hmnan Source. 

F. RESPONDING TO REQUESTS FROM FPO ATTORNEYS REGARDING A 
CONFIDENTIAL HUMAN SOURCE 

I, In any criminal matter arising under, or related to, these Guidelines, upon request 
by an appropriate FPO Attorney, the FBI shall promptly provide tlie FPO Attorney 
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all relevant infbima^on concerning a Confidential Human Source, including 
whether he or she is a current or former Confidential Human Source for the FBL 
2. If the FBI SAC has an objection to providing such information based on specific 
circumstances of the case, he or she shall explmn the objechon to the FPO making 
the request and any remaining disagreement as to whether die information should 
be provided shall be resolved pursuant to the Exceptions and Dispute Resolution 

sectibii paragraph f(E). 

G. EXCEPTIONS TO THE SPECIAL NOTIFICATIONS REQUIREMENTS 

The Director of the FBI, with the written concurrence of the Deputy Attorney General, 
may withhold any notification required pursuant to paragraphs VI CA)-(F) if it is 
determined that the identity, position, or infomiation provided by the Confidential Human 
Source warrants extraordinary protection for sensitive national security reasons. Any 
such determination shall be documented and maintained in the Confidential Human 
Source file, along with the concurrence of the Deputy Attorney General. 

H. FILE REVIEWS 

If the FBI discloses any information about a Confidential Human Source to a FPO 
pursuant to paragraphs VI (A)-(F), the FBI SAC and the CFP shall consult to facilitate 
any review and copying of the Confidential Human Source’s files by the FPO that might 
be necessary for an FPO Attorney to fulfill his or her disclosure obligations. 

I. DESIGNEES 


45 



247 


An FBI SAC and a CFP may, with the concuitence of each other, designate particular 
individuals in their respective ofSces to carry out the functions assigned to them in 
paragr^hs VI (A)-(H). 
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vn. CLOSING A CONFIDENTr.4L HUMAN SOURCE 

A. GENERAL PROVISIONS 

If the FBI detennines that a Confidential Human Source should be closed for cause or for 
any other reason the FBI shall promptly: 

1. close the individu^; 

2. document the reasons for the decision to close the individual as a Confidraitial 

--Ftuman Source in the Con fidential Human Source’s files; 

3. if the Confidential Human Source can be located, noti fy the Confidential Human 
Source that he or she has been closed as a Confidential Human Source and 
document that such notification has been provided in the same manner as set forth 
in paragraph (ir)(B)(3), except that, if the Confidential Human Source refuses to 
acknowledge his receipt and understanding of the nofification, the FBI shall 
document tlie refusal; and 

4. if the Confidential Human Source was authorived to engage in Otherwise Illegal 
Activity pm’Suanl to paragraph V(B), immediately revoke that authorization under 
the provisions of paragraph V (B)(6). 

B. DELAYED NOTIFICATION TO A CONFIDENTIAL HUMAN SOURCE 
The FBI may delay providing the notification to the Confidential Human Source 
described above in paragraph of VH (A)(3) during the time such nofification might 
jeopardize an ongoing investigation or prosecution or might cause the fli^t from 
prosecution of any person. If the decision is made to delay providing a notification, that 
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decision and the rfeasons supporting it must be documented in the Confidential Human 
Source’s files. 

C. CONTACTS WITH FORMER CONFIDENTIAL HUMAN SOURCES CLOSED 
FOR CAUSE 

Absent exceptional circumstances that are approved by an FBI Supervisor, in advance 
whenever possible, an FBI Agent shall not initiate contact with or respond to contacts 
from a former Confidential Human Source who has been closed for cause. When 
granted, such approval shall be documented in the Confidential Human Source’s files. 

D. COORDINATION WITH FPO ATTORNEYS 

If an FPO is participating in the conduct of an investigation that is utilizing an FBI 
Confidential Human Source or the FPO is working with a Confidential Human Source in 
connection with a prosecution, the FBI shall coordinate with the FPO Attorney assigned 
to the matter, in advance whenever possible, regarding any of the decisions described in 
paragraphs VH (A)-{C). 


Date: IS-'lS - 



AEBERTO R. q^ZALES 
ATTORNEY GENERAL 
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The CONElDEN'l'lAL iNEOlUvlANT ACCOUN l ABlLll'Y AC'l' 
Proposals 

Professor Alexandra Natapoff 
Loyola Law School, Los Angeles 


T. Totroductton 

The following proposals are offered as part of a comprehensive approach to improving 
the monitoring, quality control, and accountability of the government’s use of 
confidential informants. Specifically, these proposals would: (1) require prosecutors to 
provide defendants with exculpatory impeachment material prior to plea negotiations 
regarding the criminal history of and benefits provided to informants used in the case; (2) 
require pre-trial “reliability hearings” to pemiit courts to test the reliability of 
compensated criminal informants outside the presence of the jury; and (3) require states 
to collect aggregate data on law enforcement use of criminal informants and their 
productivity. 


IT. Discovery 

A. Proposal 

Prosecutors should be required to provide defendants with exculpatory material, 
including impeachment material regarding informants, prior to the entry of a guilty plea. 
Such impeachment information would include such information as: the informant’s 
identity, criminal record, the benefits obtained or promised in connection with the case, 
and prior instances where the infonnant lied, recanted, committed perjury, or otherwise 
provided false information. 

B. Rationale 

Exculpatory impeachment information is discoverable under Brady v. Maryland, 373 
U.S. 83 (1963). The government is already required to provide such information to 
defendants prior to trial, pursuant to United States v. Giglio, 405 U.S. 150 (1972). In 
2002, however, the Supreme Court held that the government can withhold such 
information from a defendant if the defendant pleads guilty rather than going to trial. 
United States v. Ruiz, 536 U.S. 626 (2002). Ruiz’s reasoning could arguably also be 
extended to apply to core Brady factually exculpatory material, although that was not at 
issue in the case. Since approximately 95 percent of federal cases are resolved by plea, 
the effect of Ruiz is to exempt otherwise discoverable material by postponing its 
production. This is unfair to defendants, who often cannot meaningfully evaluate their 
case without impeachment information about the confidential informants who 
incriminated them. It promotes gamesmanship by permitting the government to withhold 
otherwise discoverable material in the hopes of obtaining a plea. It conceals the policies 
governing the use of informants from public scrutiny because it makes it easier for the 
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government to hide problematic informant information by offering beneficial plea 
agreements. Finally, many U.S. Attorneys offices already recognize that late disclosure 
of Giglio material can impede plea negotiations and have the infomial policy to provide it 
earlier than constitutionally required. Accordingly, a rule establishing that such material 
must be provided prior to the entry of a plea accords both with practice, accurate 
convictions, and fairness. 

Although the timely disclosure of Giglio material potentially affects all material 
witnesses, it will have little impact on civilian and non-criminal witnesses for whom there 
will be little if any impeachment material. The primary impact will be on criminal 
informant witnesses who have received government promises or who have prior histories 
of unreliability. This is precisely the sort of material that should be disclosed prior to the 
entry of a guilty plea because it affects the fairness and accuracy of the process. 

C. Proposed Language 

The government shall provide to defendants all e.xculpatory material, including 
impeachment evidence pertaining to any government witness or informant, as defined by 
Brady v. Maryland and Giglio v. United States , prior to the entry of any guilty plea. 


in. Reliability Hearings 
A. Proposal 

Upon a defendant’s request, courts should be required to hold pre-trial reliability hearings 
in which the government would be required to establish to the satisfaction of the court the 
reliability of any confidential compensated informant witness, or statements made by that 
informant, that the government intends to use at trial. If no hearing is held, the court 
should be required to make a reliability determination based on the submissions of the 
parties. 


B. Rationale 

Unreliable informant witnesses are one of the single largest sources of wrongful 
convictions in this country. The fact that prosecutors use lying informants as witnesses, 
and that juries believe their perjured testimony, indicates that our current adversarial 
process does not effectively protect against this source of wrongful conviction. 

Requiring courts to establish the reliability of informant witnesses by holding pre-trial 
reliability hearings would prevent wrongful convictions, increase fairness to defendants, 
and provide better oversight of the governmental use of unreliable compensated criminal 
witnesses. 

There is substantial precedent for such a rule. Illinois has passed legislation that requires 
courts to hold reliability hearings before a jailhouse snitch witness can be used at a 
capital trial. The federal system already requires that expert witnesses - another type of 
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compensated witness that tends to have an undue effect on juries - be screened by courts 
in hearings prior to trial pursuant to Daubert v. Merrell Dow, 509 U S. 579 (1993) and 
Rule 702, Fed. R. Evid. Federal courts already have the authority to conduct reliability 
hearings on informants under their general pre-trial authority to screen relevant and 
prejudicial evidence under Rule 104, Fed. R. Evid. 

It will be important to define carefully the kinds of witnesses that will be subject to 
reliability hearings. The rule should not interfere with current expert witness procedures. 
Nor should it be used to screen civilian witnesses who received meals, lodging, or travel 
expenses from the government to facilitate their ability to testify. It also should not be 
used to burden or interfere with the testimony of crime victims. It should apply to 
witnesses who have been used by the government as undercover informants, who have or 
will receive, or who reasonably believe that they will receive any form of lenience for 
their own crimes, avoid the institution of new criminal charges in any jurisdiction, 
receive direct payment, sentencing concessions (including probation or parole 
modifications), immunity from prosecution, the initiation or continuance of government 
benefits such as food stamps or pensions, or any of these aforementioned benefits for a 
spouse, intimate partner, or family member in exchange for their testimony. 

C. Proposed Language 

1 . No “confidential informanf ’ or “Cl” as defined in this section shall 
testify in any federal hearing or trial, nor shall statements made by that Cl 
be introduced for any purpose, unless the Cl has been certified as reliable. 

2. In order to certify a confidential informant as reliable, the court shall 
consider the following factors: (1) the CFs compensation as defined in this 
section, (2) the CFs own potential liability for or connection to the 
offense(s) charged; (3) the CFs connection to or knowledge of the 
defendant; (4) the CFs criminal history; (5) the CFs previous provision of 
information and/or testimony to the government in any jurisdiction in 
connection with any case; (6) the CFs reliability in connection with the 
provision of information in previous cases; (7) the CFs history of 
substance abuse and/or addiction; (8) the availability of corroborating 
information; (9) any other information relevant to the CFs reliability or 
credibility. Unless the court concludes by a preponderance of the 
evidence that the CFs testimony will be factually accurate in all material 
respects regarding the defendant’s role in the offense(s), the Cl shall not 
testify and the CFs statements shall be excluded. 

3 . In any case where the government intends to use a Cl as a witness, or 
to introduce statements from a Cl into evidence, the court shall hold a 
hearing to detennine the reliability of that Cl, unless a hearing is waived 
by the defendant, in which case the court shall issue a reliability 
determination based on the submissions of parties. 
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4. Definitions. For the purposes of this section, the following definitions 
shall apply: 

a) “compensation” shall mean any deal, promise, inducement or 
benefit conferred in any jurisdiction, federal, state or local, 
including but not limited to formal or informal immunity from 
prosecution; the declination of filing of any criminal charge that 
could or would have otherwise been filed; avoidance of civil or 
criminal forfeiture; avoidance of arrest; beneficial sentencing 
recommendations, concessions, modifications, or reductions, 
including those related to probation, parole, or conditions of 
confinement; benefits related to bail, release conditions, or 
conditions of pretrial detention; the institution or maintenance of 
any government-sponsored benefit including pensions, food 
stamps, health care, housing, transportation, child care, education, 
or cash payments; drugs; cash payment; or any of the foregoing 
conferred on or promised to a spouse, intimate partner, child, 
parent, or other family member. 

b) “confidential informanf’ shall mean: 

(1) any person who receives or reasonably expects to 
receive compensation from the government in exchange for 
their testimony, cooperation, information, or other 
contributions to the investigation or prosecution of any 
criminal case; or 

(2) an individual acting on behalf of a law enforcement 
officer or a person who is not a government employee but 
who is acting covertly on behalf of a law enforcement 
agency or under the color of law enforcement; or 

(3) any person who meets a law enforcement agency’s own 
definition of “confidential informanf’ or “confidential 
human source” or other similar definition and who poses 
significant reliability concerns. 

c) “Confidential informanf’ shall not include: 

(1) expert witnesses; 

(2) the victim(s) of the offense(s) charged; 

(3) any witness whose compensation is limited to expenses 
for food, travel, lodging, and other similar expenses 
incurred in connection with their testimony in the case; 

(4) any witness whose compensation is limited to the 
receipt of a public reward. 


TV. Data Collection 
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A. Proposal 

All states receiving federal monies in connection with law enforcement or criminal 
justice should be required to collect data on the use of criminal informants at all stages of 
the criminal process, from investigations to the obtaining of warrants, to arrest, 
prosecution, and sentencing. To the extent possible, the data should include: the 
neighborhood or zip code where the informant was used; the informant’s gender and 
race/ethnicity; the crimes committed by the informant; for each such crime, whether 
he/she was or was not arrested, charged, and/or convicted; the number of arrests and/or 
prosecutions in which the informant’s information was used; the importance or weight of 
that information in that arrest or prosecution; and the length of time the informant has 
been cooperating with the government. The data should be transmitted annually in 
aggregate form to the Department of Justice for public dissemination and analysis. 

B. Rationale 

While the use of criminal infonnants is pervasive throughout state and local law 
enforcement, most jurisdictions lack any mechanism for keeping track of the number of 
infonnants used by the government and their productivity. As a public policy, it is 
therefore impossible to evaluate whether informant use actually makes communities 
safer, how many crimes they help solve, and how many they commit themselves. 

Because drug informants are concentrated in poor, high crime urban communities of 
color, there is also the problem of racial focusing in which the harms of informant use are 
disproportionately levied on poor black neighborhoods. States should be required to keep 
data on their use of informants so that criminal justice policymakers and legislatures can 
make rational public policy decisions about informant use. Such data will also permit the 
public to see how law enforcement works in their communities and permit a more 
infonned public dialogue about law enforcement tactics. 

Such a requirement would build on existing laws and regulations. States and localities 
are already required to provide the FBI with crime statistics, including hate crimes, in 
order to obtain criminal justice funding. By making these reporting requirements more 
sophisticated, they can provide the kinds of data that would reveal informant costs and 
benefits. 

The purpose of the data collection is to permit a better public and governmental 
understanding of the use of informants and its true costs and benefits. It is not the 
purpose to endanger individual Informants, officers, or to impede law enforcement 
investigations. For that reason, the publicly data should be reported in the aggregate 
without including individual identifying information. Such individual identifying 
infonnation should be created and retained by the law enforcement agency for its own 
monitoring and evaluative purposes. 

C. Proposed Language 
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1 . Officer Reportiim Requirements . A police officer, investigating agent, 
or other law enforcement officer [hereinafter “officer”] who receives any 
infonnation from a confidential informant, or who offers any 
compensation, promise, deal, inducement or benefit to a confidential 
infonnant in the expectation of receiving such information, shall report to 
the law enforcement agency employing the officer information relating to 
the confidential informant. All such infonnation shall be determined and 
reported to the best of the officer’s knowledge and ability. It shall include: 

a) the name or informant identification code (if such a code 
exists) of the informant; 

b) the informant’s gender; 

c) the informant’s race or ethnicity; 

d) the informant’s residence and/or locus of activity by zip code 
or neighborhood; 

e) the nature, amount, or extent of the compensation offered, 
promised, or received; 

£) the nature of any crimes committed by the informant or that the 
officer reasonably believes the informant to have committed; 

g) the nature of the information sought or received from the 
informant, including the importance on a measurement scale [to be 
determined] of the information to the offense being investigated; 

h) whether a warrant was sought or obtained based on the 
informant’s information; 

i) whether an arrest or conviction of another person was obtained 
based in whole or in part on the informant’s information; 

j) the nature of any illegal activity the informant did or will 
engage in to obtain information; 

k) whether the infonnant previously provided information to that 
or another officer; 

l) whether the officer gave money or drugs to the informant, or 
received any money or drugs from the infonnant; 

m) whether the informant was under the influence of any 
intoxicating substance at the time of the interaction, and/or whether 
the officer reasonably believes that the infonnant engages in 
ongoing substance abuse; 

n) whether the officer arrested the informant at that time or 
previously; 

o) whether the informant possessed a gun. 

2. Data Compilation Requirements 

a) Every law enforcement agency shall compile and analyze the 
data received by the agency under this section. Each state shall 
designate a central agency to receive reports from all local and 
other agencies in that state, and to compile a final report for public 
dissemination and transmission to the Department of Justice. 

b) Each report and final report must include: 


6 



256 


(1) the total number of individual informant reports 
submitted by law enforcement officers; 

(2) the total number of informants contained in officer 
reports, broken down by gender, race or ethnicity, and 
residence/locus of activity. 

(3) the total number of offenses investigated using 
information from informants, broken down by type of 
offense, arrests made, and prosecutions conducted; 

(4) the total number of crimes committed by or believed to 
have been committed by informants, broken down by type 
of offense; 

(5) an evaluation of the productivity of the use of 
informants by that agency, including the commission of 
new crimes by infonnants and the types of offenses 
investigated and/or prosecuted based on informant 
infonnation; 

(6) an evaluation of the reliability of informants used by 
that agency, including the number of investigations or 
prosecutions that failed due in part or in whole to an 
informant’s misinformation. 

c) A report or final report from a local or state law enforcement 
agency shall not contain identifying information associated with 
individual informants or officers. 
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